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NOTI CE 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med a 

j udgment  of  convi ct i on ent er ed upon a gui l t y pl ea by t he 

Mi l waukee Count y Ci r cui t  Cour t ,  Joseph R.  Wal l ,  Judge.   Act i ng 

upon an anonymous i nf or mant ' s t i p and what  t hey bel i eved t o be 

an out st andi ng f el ony ar r est  war r ant ,  pol i ce of f i cer s f or c i bl y  

ent er ed and subsequent l y sear ched t he apar t ment  of  Ter i on Lamar  

Robi nson ( Robi nson) .   Fol l owi ng t he ci r cui t  cour t ' s  deni al  of  

hi s mot i on t o suppr ess,  Robi nson pl ed gui l t y t o one count  of  

                                                 
1 St at e v.  Robi nson,  2009 WI  App 97,  320 Wi s.  2d 689,  770 

N. W. 2d 721.  
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possessi on wi t h i nt ent  t o del i ver  t et r ahydr ocannabi nol s ( THC) ,  

200 gr ams or  l ess,  i n v i ol at i on of  Wi s.  St at .  § 961. 41( 1m) ( h) 1 

( 2005- 06) . 2  On appeal ,  Robi nson ar gues t hat  t he of f i cer s '  

war r ant l ess ent r y i nt o hi s apar t ment  and subsequent  sear ch 

vi ol at ed hi s const i t ut i onal  r i ght s agai nst  unr easonabl e sear ches 

and sei zur es.   We di sagr ee and t her ef or e af f i r m t he cour t  of  

appeal s deci s i on.  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

Wi sconsi n St at .  § 961. 41( 1m)  " Possessi on wi t h i nt ent  t o 
manuf act ur e,  di st r i but e or  del i ver "  pr ovi des i n r el evant  par t :   

Except  as aut hor i zed by t hi s chapt er ,  i t  i s  
unl awf ul  f or  any per son t o possess,  wi t h i nt ent  t o 
manuf act ur e,  di st r i but e or  del i ver ,  a cont r ol l ed 
subst ance or  a cont r ol l ed subst ance anal og.   I nt ent  
under  t hi s subsect i on may be demonst r at ed by,  wi t hout  
l i mi t at i on because of  enumer at i on,  evi dence of  t he 
quant i t y and monet ar y val ue of  t he subst ances 
possessed,  t he possessi on of  manuf act ur i ng i mpl ement s 
or  par apher nal i a,  and t he act i v i t i es or  st at ement s of  
t he per son i n possessi on of  t he cont r ol l ed subst ance 
or  a cont r ol l ed subst ance anal og pr i or  t o and af t er  
t he al l eged vi ol at i on.   Any per son who vi ol at es t hi s 
subsect i on i s subj ect  t o t he f ol l owi ng penal t i es:   

 .  .  .  .  

( h)  Tet r ahydr ocannabi nol s.   I f  a per son vi ol at es 
t hi s subsect i on wi t h r espect  t o t et r ahydr ocannabi nol s,  
i ncl uded under  s.  961. 14( 4) ( t ) ,  or  a cont r ol l ed 
subst ance anal og of  t et r ahydr ocannabi nol s,  and t he 
amount  possessed,  wi t h i nt ent  t o manuf act ur e,  
di st r i but e,  or  del i ver ,  i s :   

1.  Two hundr ed gr ams or  l ess,  or  4 or  f ewer  
pl ant s cont ai ni ng t et r ahydr ocannabi nol s,  t he per son i s 
gui l t y of  a Cl ass I  f el ony.  
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¶2 The di sposi t i ve i ssue i n t hi s case i s whet her  t he 

pol i ce of f i cer s '  war r ant l ess ent r y i nt o Robi nson' s apar t ment  and 

subsequent  sear ch was suppor t ed by pr obabl e cause and j ust i f i ed 

by exi gent  c i r cumst ances when t he of f i cer s cor r obor at ed t hr ee of  

t he f our  det ai l s  r el ayed by an anonymous i nf or mant ,  knocked and 

announced t hei r  pr esence,  and i mmedi at el y hear d f oot st eps 

r unni ng f r om t he door .  

¶3 Assumi ng wi t hout  deci di ng t hat  t he commi t ment  or der  

f or  unpai d f i nes di d not  const i t ut e an ar r est  war r ant  and 

t her ef or e was i nsuf f i c i ent  t o per mi t  t he pol i ce of f i cer s '  l awf ul  

ent r y i nt o Robi nson' s apar t ment ,  we concl ude t hat  t he 

war r ant l ess ent r y was never t hel ess r easonabl e because i t  was 

suppor t ed by pr obabl e cause and j ust i f i ed by exi gent  

c i r cumst ances.   Fi r st ,  we det er mi ne t hat  t he pol i ce of f i cer s '  

war r ant l ess ent r y i nt o Robi nson' s apar t ment  was suppor t ed by 

pr obabl e cause.   Because t he of f i cer s cor r obor at ed each of  t he 

t hr ee pr el i mi nar y det ai l s pr ovi ded by t he anonymous i nf or mant ,  

i t  was r easonabl e f or  t he of f i cer s t o t hen bel i eve,  as t he 

i nf or mant  had al l eged,  t hat  evi dence of  i l l egal  dr ug act i v i t y 

woul d pr obabl y be f ound i n Robi nson' s apar t ment .   Second,  we 

concl ude t hat  t he pol i ce of f i cer s '  war r ant l ess ent r y i nt o 

Robi nson' s apar t ment  was j ust i f i ed by exi gent  c i r cumst ances.   

Once Robi nson was awar e of  t he of f i cer s '  pr esence out si de hi s 

door  and f oot st eps wer e i mmedi at el y hear d r unni ng f r om t he door ,  

t he of f i cer s r easonabl y bel i eved t hat  Robi nson woul d dest r oy 

evi dence of  hi s  i l l egal  dr ug act i v i t y.   Fi nal l y,  we concl ude 
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t hat  once i nsi de t he apar t ment ,  t he of f i cer s l awf ul l y sei zed t he 

evi dence i n pl ai n v i ew and ar r est ed Robi nson.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶4 On November  6,  2006,  an anonymous ci t i zen wal ked i nt o 

Mi l waukee' s Di st r i ct  Fi ve pol i ce st at i on and i nf or med Of f i cer  

Wesam Yaghnam ( Of f i cer  Yaghnam)  t hat  a man by t he name of  Ter i on 

Robi nson was sel l i ng mar i j uana out  of  hi s apar t ment .   The 

ci t i zen pr ovi ded Of f i cer  Yaghnam wi t h Robi nson' s compl et e 

addr ess,  7233 Nor t h 38t h St r eet  i n Mi l waukee,  Apar t ment  8,  i n 

addi t i on t o Robi nson' s cel l  phone number .  

¶5 Of f i cer  Yaghnam t hen conduct ed a war r ant  check on t he 

Cr i me I nf or mat i on Bur eau ( CI B)  and t he Nat i onal  Cr i me 

I nf or mat i on Cent er  ( NCI C)  dat abases. 3  Accor di ng t o Of f i cer  

Yaghnam' s t est i mony at  t he suppr essi on hear i ng,  hi s sear ch 

r eveal ed t hat  Robi nson " had t wo open war r ant s , "  one f or  a 

                                                 
3 The CI B oper at es and manages a l aw enf or cement  message 

swi t ch and net wor k syst em t hat  pr ovi des cr i mi nal  j ust i ce 
empl oyees wi t h a wi de var i et y of  i nf or mat i on,  i ncl udi ng " want s 
and war r ant s,  dr i ver  l i cense and vehi c l e r egi st r at i on 
i nf or mat i on,  cr i mi nal  hi st or i es,  pr ot ect i on or der  and i nj unct i on 
f i l es,  sex of f ender  and cor r ect i ons i nf or mat i on,  st ol en 
pr oper t y,  mi ssi ng per sons and mor e. "   Wi sconsi n Depar t ment  of  
Just i ce,  Law Enf or cement  Ser vi ces:  CI B,  
ht t p: / / www. doj . st at e. wi . us/ dl es/ c i b/  ( l ast  v i s i t ed Jul y 6,  
2010) .    

The NCI C,  descr i bed by t he Feder al  Bur eau of  I nvest i gat i on 
( FBI )  as " t he l i f el i ne of  l aw enf or cement , "  i s  an el ect r oni c 
c l ear i nghouse of  cr i me dat a t hat  enabl es cr i mi nal  j ust i ce 
agenci es nat i onwi de t o " appr ehend f ugi t i ves,  l ocat e mi ssi ng 
per sons,  r ecover  st ol en pr oper t y,  and i dent i f y t er r or i st s. "   
FBI ,  NCI C:  The Nat i onal  Cr i me I nf or mat i on Cent er ,  
ht t p: / / www. f bi . gov/ hq/ cj i sd/ nci c. ht m ( l ast  v i s i t ed Jul y 6,  
2010) .  
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" f ami l y of f ense"  and anot her  f or  " t he possessi on of  [ or ]  

del i ver y of  a cont r ol l ed subst ance. "   Li st ed on t he scr een wer e 

t he names of  t he war r ant s,  what  t he war r ant s wer e f or ,  and t hei r  

case number s.   The war r ant  f or  possessi on or  del i ver y of  a 

cont r ol l ed subst ance had a f el ony case number .    

¶6 Consi st ent  wi t h hi s usual  pr act i ce,  Of f i cer  Yaghnam 

di d not  pul l  t he war r ant s and t est i f i ed t hat  he does not  al ways 

have t he capabi l i t y  of  doi ng so.   I nst ead,  " [ a] l l  [ t he of f i cer s]  

do i s [ ]  r un on t he syst em.   I f  i t  comes back wi t h a war r ant ,  

t hen t hat  i s i n good f ai t h,  and t hat  i s how [ t hey]  ar r est . "  

¶7 Af t er  conduct i ng t he war r ant  check,  Of f i cer  Yaghnam 

and sever al  ot her  of f i cer s4 went  t o t he addr ess i dent i f i ed by t he 

anonymous i nf or mant  as Robi nson' s apar t ment .   The of f i cer s di d 

not  seek a sear ch war r ant ,  as t hey wer e i nt endi ng t o conduct  a 

" knock and t al k. " 5  The of f i cer s  wer e l et  i nt o t he bui l di ng by 

                                                 
4 Accor di ng t o Of f i cer  Yaghnam' s t est i mony,  he and hi s 

par t ner  wer e j oi ned by f i ve ot her  squads f or  a t ot al  of  ei ght  
of f i cer s.  

5 The Sevent h Ci r cui t  Cour t  of  Appeal s expl ai ned t he " knock 
and t al k"  t echni que i n Uni t ed St at es v.  Johnson,  170 F. 3d 708,  
711 ( 7t h Ci r .  1999) :   

[ I ] n a " knock and t al k, "  t he pol i ce appr oach a house 
or  apar t ment  i n whi ch t hey suspect  dr ug deal i ng i s 
occur r i ng.   They l i s t en out si de t he door  f or  a br i ef  
per i od of  t i me,  and t hen t hey knock on t he door  and 
at t empt  t o per suade whoever  answer s t o gi ve t hem 
per mi ssi on t o ent er .   I f  consent  i s f or t hcomi ng,  t hey 
ent er  and i nt er v i ew t he occupant s of  t he pl ace;  i f  i t  
i s  not ,  t hey t r y t o see f r om t hei r  vant age poi nt  at  
t he door  whet her  dr ug par apher nal i a or  cont r aband i s 
i n pl ai n v i ew.   I f  i t  i s ,  t hen t hey make a war r ant l ess 
ent r y.   As t hi s descr i pt i on makes pl ai n,  t he " knock 
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anot her  r esi dent .   Some of f i cer s,  i ncl udi ng Of f i cer  Yaghnam,  

pr oceeded upst ai r s t o Apar t ment  8,  whi l e ot her s r emai ned out si de 

t o secur e t he exi t s.  

¶8 Accor di ng t o Of f i cer  Yaghnam,  t he of f i cer s knocked on 

t he door  t o Apar t ment  8 sever al  t i mes wi t h no answer .   They 

knocked agai n and hear d movement  i nsi de t he apar t ment ,  l eadi ng 

t hem t o bel i eve t hat  somebody was i nsi de.   At  t hat  poi nt ,  

Of f i cer  Yaghnam cal l ed t he cel l  phone number  pr ovi ded by t he 

anonymous i nf or mant .   A phone r ang on t he ot her  s i de of  t he 

door ,  but  nobody answer ed.   Of f i cer  Yaghnam descr i bed t he 

succeedi ng event s as f ol l ows:  

Q [ At t or ney Mer t en,  on behal f  of  t he St at e] :  What  
happened next ? 

A [ Of f i cer  Yaghnam] :  I  t hen knocked on t he door  
agai n,  and t hen a mal e voi ce r epl i ed,  " Who i s i t ?"   I  
t hen r epl i ed,  " Ter i on?"   And he st at ed,  " Yes, "  
act ual l y,  " Yeah. "   Then I  i dent i f i ed mysel f  as,  " The 
Mi l waukee pol i ce depar t ment .   You need t o open t he 
door . "   And t hat  i s when I  hear d f oot st eps r unni ng 
f r om t he door .  

Q:  And when you sai d you hear d f oot st eps r unni ng 
f r om t he door ,  was t hat ——how qui ckl y af t er  t he f act  
t hat  you i dent i f i ed your sel f  as a Mi l waukee Pol i ce 
Depar t ment  of f i cer  di d you hear  t hat ? 

A:  I mmedi at el y.  

.  .  .  .  

                                                                                                                                                             
and t al k"  pr ocedur e t ypi cal l y does not  i nvol ve t he 
pr i or  i ssuance of  a war r ant .  

See al so St at e v.  Phi l l i ps,  2009 WI  App 179,  ¶11 n. 6,  322 
Wi s.  2d 576,  778 N. W. 2d 157.  
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Q:  And when you hear d t hose f oot st eps,  what  di d 
you do t hen? 

A:  Then,  f ear i ng f or  t he saf et y  of  possi bl y  hi m 
dest r oyi ng evi dence or  escapi ng,  we t hen f or ced ent r y  
i nt o t he bui l di ng,  i nt o t he apar t ment .  

Q:  How soon di d you f or ce ent r y af t er  you hear d 
t hose f oot st eps? 

A:  I mmedi at el y.  

Q:  And how di d you f or ce ent r y? 

A:  By ki cki ng open t he door .  

¶9 Af t er  Of f i cer  Yaghnam ki cked open t he door ,  he and t he 

ot her  of f i cer s pr oceeded i nt o t he apar t ment .   Upon ent er i ng t he 

r esi dence,  Of f i cer  Yaghnam i dent i f i ed a " pr et t y st r ong"  odor  of  

bur nt  mar i j uana.   He descr i bed t he apar t ment ' s l ayout  as an 

" open concept . "   I mmedi at el y t o t he r i ght  of  t he door  was a 

k i t chen,  whi ch opened up t o a di ni ng r oom.   Robi nson was 

st andi ng i n t he di ni ng r oom.   The di ni ng r oom f l owed i nt o a 

l i v i ng r oom,  wher e t he of f i cer s f ound a f emal e l at er  i dent i f i ed 

as Roxanne Rei ndl  ( Rei ndl ) .   The apar t ment  had a bal cony exi t ,  

accessi bl e by a s l i di ng door  l ocat ed bet ween t he di ni ng r oom and 

l i v i ng r oom.   Of f i cer  Yaghnam obser ved l oose mar i j uana on a 

cof f ee t abl e i n t he l i v i ng r oom and sever al  i ndi v i dual  bags of  

mar i j uana i nsi de an open cool er  next  t o t he couch.    

¶10 Of f i cer  Yaghnam ar r est ed Robi nson,  c i t i ng as t he basi s 

Robi nson' s " open war r ant s. " 6  He t hen sear ched Robi nson' s per son 

                                                 
6 The of f i cer s al so ar r est ed Rei ndl .   Her  ar r est  i s  not  at  

i ssue i n t hi s case.  



No.  2008AP266- CR   

 

8 
 

and r ecover ed " a l ar ge amount  of  cur r ency" 7 and a cel l  phone.   

The cel l  phone' s number  mat ched t he one Of f i cer  Yaghnam 

pr evi ousl y di al ed.   The of f i cer s  al so sei zed t wo di gi t al  scal es 

and a box of  sandwi ch baggi es;  one of  t he scal es and t he baggi es 

wer e t aken f r om t he ki t chen count er . 8 

¶11 On November  8,  2006,  Robi nson was char ged wi t h one 

count  of  possessi on wi t h i nt ent  t o del i ver  THC,  mor e t han 200 

gr ams but  not  mor e t han 1, 000 gr ams,  i n v i ol at i on of  Wi s.  St at .  

§ 961. 41( 1m) ( h) 2.   On Januar y 7,  2007,  Robi nson moved t o 

suppr ess al l  evi dence obt ai ned f r om hi s apar t ment  on t he gr ounds 

t hat  i t  was t he f r ui t  of  an unl awf ul  ent r y.  

¶12 On Januar y 10,  2007,  t he c i r cui t  cour t  conduct ed a 

hear i ng on Robi nson' s mot i on t o suppr ess,  at  whi ch Robi nson 

l ar gel y cor r obor at ed Of f i cer  Yaghnam' s t est i mony.   Robi nson 

r ecal l ed hear i ng knocks on hi s apar t ment  door 9 on November  6,  

2006,  i mmedi at el y f ol l owed by hi s cel l  phone r i ngi ng.   He 

t est i f i ed t hat  he si l enced hi s r i nger  and t hen went  t o t he door  

t o l ook out  t he peep hol e,  but  t he peep hol e was cover ed.   When 

he asked who was t her e,  someone r esponded,  " Mi l waukee Pol i ce 

                                                 
7 Accor di ng t o t he compl ai nt ,  Robi nson was i n possessi on of  

$1, 800.  

8 Of f i cer  Yaghnam acknowl edged t hat  t he second scal e was not  
i n pl ai n v i ew and was i nst ead l ocat ed i n a c l oset  adj acent  t o 
Robi nson' s bedr oom.   The ci r cui t  cour t  deemed t hat  scal e 
i nadmi ssi bl e.  

9 Robi nson i ni t i al l y  deni ed r es i di ng at  t he apar t ment ,  
t est i f y i ng t hat  i t  was not  hi s r esi dence but  i nst ead hi s 
gi r l f r i end' s.   He has si nce abandoned t hat  ar gument .  
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Depar t ment .   Open up. "   Accor di ng t o Robi nson,  he t hen r epl i ed,  

" ' No,  t hank you, '  and wal ked away f r om t he door ,  and t hey 

st ar t ed ki cki ng i n t he door . "   He deni ed r unni ng f r om t he door  

and st at ed t hat  he was not  wear i ng shoes at  t he t i me.    

¶13 Robi nson al so deni ed smoki ng mar i j uana t hat  day but  

t est i f i ed t hat  Rei ndl  was.   He admi t t ed t hat  a st r ong odor  of  

mar i j uana was i n t he ai r  i n hi s apar t ment  and t hat  mar i j uana was 

on t he cof f ee t abl e.   When asked i f  he was awar e t hat  mar i j uana 

was al so i n t he cool er ,  he r esponded t hat  he was not :  " I  seen 

t he weed t hat  was on t he t abl e.   [ The cool er ]  coul dn' t  have 

been——[ i ] t  had t o have been out  of  s i ght . "  

¶14 Rei ndl  al so t est i f i ed at  t he suppr essi on hear i ng.   She 

r ecal l ed v i s i t i ng Robi nson at  hi s apar t ment  on November  6,  2006,  

and smoki ng " [ a]  l i t t l e bi t "  of  mar i j uana.  

¶15 At  t he c l ose of  t he suppr essi on hear i ng,  i t  came t o 

l i ght  t hat  what  Of f i cer  Yaghnam t hought  was an open f el ony 

war r ant  f or  possessi on or  del i ver y of  a cont r ol l ed subst ance was 

act ual l y a commi t ment  or der  f or  unpai d f i nes.   I n par t i cul ar ,  on 

Sept ember  29,  2006,  t he Mi l waukee Count y Ci r cui t  Cour t  i ssued a 

commi t ment  or der  f or  unpai d f i nes st emmi ng f r om Robi nson' s 1998 

convi ct i on f or  manuf act ur i ng or  del i ver i ng THC.   Accor di ng t o 

cour t  r ecor ds,  on December  18,  1998,  t hen- ci r cui t  cour t  Judge 
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Ki t t y K.  Br ennan10 sent enced Robi nson t o 12 mont hs i mpr i sonment  

and or der ed hi m t o " pay a f i ne i n t he amount  of  $500. 00 pl us al l  

cost s and sur char ges at  $50. 00 a mont h,  st ar t i ng 3/ 1/ 99 and 

t her eaf t er  on t he f i r st  of  ever y mont h or  ser ve 60 days STRAI GHT 

TI ME i n t he House of  Cor r ect i on consecut i ve t o any ot her  

sent ence. "   The commi t ment  or der  was si gned by an assi st ant  t o 

t he Cl er k of  Ci r cui t  Cour t  and or der ed t hat  " any l aw enf or cement  

of f i cer  ar r est  and det ai n Ter i on L[ . ]  Robi nson Jr [ . ]  i n cust ody 

f or  60 days or  unt i l  $1026. 50 i s pai d. "  

¶16 On Mar ch 14,  2007,  t he c i r cui t  cour t  i ssued an or al  

deci s i on denyi ng Robi nson' s mot i on t o suppr ess.   The cour t  

adopt ed Of f i cer  Yaghnam' s t est i mony as i t s f i ndi ngs of  f act ,  

not i ng t hat  " [ e] ven Ter i on Robi nson' s ver si on of  al l  of  t hi s 

[ wa] s not  t hat  much di f f er ent  t han t he pol i ce[ ' s] . "   I n 

par t i cul ar ,  t he cour t  made a t hr eshol d f i ndi ng t hat  t he 

of f i cer s,  r el y i ng on t he CI B and NCI C dat abases,  bel i eved t hat  

Robi nson was subj ect  t o an out st andi ng f el ony ar r est  war r ant  f or  

manuf act ur i ng or  del i ver i ng mar i j uana.   Ci t i ng St at e v.  Col l i ns,  

122 Wi s.  2d 320,  326,  363 N. W. 2d 229 ( 1984) ,  t he c i r cui t  cour t  

concl uded t hat  t he evi dence shoul d not  be suppr essed because t he 

                                                 
10 Pr i or  t o or al  ar gument  bef or e t hi s cour t ,  t he St at e f i l ed 

a l et t er  i nf or mi ng us t hat  Judge Br ennan was a member  of  t he 
cour t  of  appeal s  panel  t hat  deci ded t hi s case.   The mat t er  was 
not  br ought  t o t he cour t  of  appeal s '  at t ent i on,  and nei t her  
Robi nson nor  t he St at e has br i ef ed or  f i l ed a mot i on on t he 
i ssue bef or e t hi s cour t .   We t her ef or e wi l l  not  addr ess i t  
f ur t her .  
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of f i cer s bel i eved t hey had a val i d ar r est  war r ant  whi ch 

aut hor i zed ent r y i nt o Robi nson' s apar t ment .  

¶17 As al t er nat i ve gr ounds f or  denyi ng Robi nson' s mot i on 

t o suppr ess,  t he c i r cui t  cour t  appl i ed St at e v.  Hughes,  2000 WI  

24,  233 Wi s.  2d 280,  607 N. W. 2d 621,  and det er mi ned t hat  t he 

of f i cer s '  ot her wi se war r ant l ess ent r y i nt o Robi nson' s apar t ment  

was suppor t ed by pr obabl e cause and j ust i f i ed by exi gent  

c i r cumst ances.   The cour t  concl uded t hat  t he of f i cer s had 

pr obabl e cause t o bel i eve t hat  t he apar t ment  cont ai ned evi dence 

of  a cr i me because t hey conf i r med i nf or mat i on r el ayed by t he 

anonymous i nf or mant ,  speci f i cal l y Robi nson' s apar t ment  number  

and hi s cel l  phone number .   I n addi t i on,  t he cour t  bel i eved 

Of f i cer  Yaghnam' s t est i mony t hat  he hear d f oot st eps r unni ng f r om 

t he door  and consequent l y f ear ed t he dest r uct i on of  evi dence.  

¶18 Fol l owi ng t he ci r cui t  cour t ' s  deni al  of  hi s mot i on t o 

suppr ess,  Robi nson pl ed gui l t y t o a r educed char ge of  one count  

of  possessi on wi t h i nt ent  t o del i ver  THC,  200 gr ams or  l ess,  and 

t he ci r cui t  cour t  ent er ed j udgment  of  convi ct i on.    

¶19 Robi nson appeal ed hi s convi ct i on and t he or der  denyi ng 

hi s mot i on t o suppr ess.   On June 30,  2009,  t he cour t  of  appeal s 

af f i r med.   St at e v.  Robi nson,  2009 WI  App 97,  320 Wi s.  2d 689,  

770 N. W. 2d 721.   Assumi ng wi t hout  deci di ng t hat  t he commi t ment  

or der  was i nsuf f i c i ent  t o per mi t  t he of f i cer s '  l awf ul  ent r y i nt o 

Robi nson' s apar t ment ,  t he cour t  of  appeal s concl uded t hat  t he 

evi dence der i ved f r om t he war r ant l ess ent r y and sear ch was 

never t hel ess admi ssi bl e under  t he good f ai t h except i on t o t he 

excl usi onar y r ul e.   I d. ,  ¶1 ( c i t i ng Uni t ed St at es v.  Leon,  468 
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U. S.  897 ( 1984) ;  St at e v.  Eason,  2001 WI  98,  245 Wi s.  2d 206,  

629 N. W. 2d 625) .   The cour t  det er mi ned t hat  Of f i cer  Yaghnam had 

a good f ai t h bel i ef  t hat  what  he di scover ed on t he CI B and NCI C 

dat abases was an open f el ony war r ant  f or  Robi nson' s ar r est .   

I d. ,  ¶11.   Recogni z i ng t hat  pol i ce r el i ance on t hose dat abases 

i s consi der ed st andar d oper at i ng pr ocedur e,  t he cour t  decl i ned 

t o suppr ess evi dence obt ai ned as a r esul t :  " ' Suppr essi ng 

evi dence obt ai ned i n a s i t uat i on wher e a r easonabl e of f i cer  

woul d bel i eve an ar r est  war r ant  exi st ed woul d not  hel p t o det er  

mi sconduct  by ar r est i ng of f i cer s ,  because t her e i s no mi sconduct  

t o det er . ' "   I d.  ( quot i ng Col l i ns,  122 Wi s.  2d at  326) .  

¶20 I n addi t i on,  l i ke t he c i r cui t  cour t ,  t he cour t  of  

appeal s det er mi ned t hat  t he of f i cer s '  war r ant l ess ent r y was 

al t er nat i vel y j ust i f i ed by exi gent  c i r cumst ances:  " Robi nson was 

i n t he i dent i f i ed apar t ment  and had t he cel l  phone number  gi ven 

by t he i nf or mant .   When t he pol i ce hear d f oot st eps movi ng away 

f r om t he door  suggest i ng a possi bl e escape at t empt  or  a 

dest r uct i on of  evi dence,  exi gent  c i r cumst ances wer e cr eat ed 

per mi t t i ng t he of f i cer s t o k i ck i n t he door . "   I d. ,  ¶17.   

¶21 Robi nson pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on November  12,  2009.   We now af f i r m.  

I I .  STANDARD OF REVI EW 

¶22 Our  r evi ew of  an or der  gr ant i ng or  denyi ng a mot i on t o 

suppr ess evi dence pr esent s a quest i on of  const i t ut i onal  f act .   

Hughes,  233 Wi s.  2d 280,  ¶15.   When pr esent ed wi t h a quest i on of  

const i t ut i onal  f act ,  t hi s cour t  engages i n a t wo- st ep i nqui r y.   

St at e v.  Pal l one,  2000 WI  77,  ¶27,  236 Wi s.  2d 162,  613 
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N. W. 2d 568;  Hughes,  233 Wi s.  2d 280,  ¶15.   Fi r st ,  we r evi ew t he 

ci r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act  under  a def er ent i al  

st andar d,  uphol di ng t hem unl ess t hey ar e c l ear l y er r oneous.   See 

St at e v.  Popke,  2009 WI  37,  ¶10,  317 Wi s.  2d 118,  765 

N. W. 2d 569;  Pal l one,  236 Wi s.  2d 162,  ¶27;  Hughes,  233 

Wi s.  2d 280,  ¶15.   Second,  we i ndependent l y appl y const i t ut i onal  

pr i nci pl es t o t hose f act s.   Pal l one,  236 Wi s.  2d 162,  ¶27;  

Hughes,  233 Wi s.  2d 280,  ¶15;  St at e v.  Li mon,  2008 WI  App 77,  

¶12,  312 Wi s.  2d 174,  751 N. W. 2d 877.  

I I I .  ANALYSI S 

¶23 I n t hi s case,  we assume wi t hout  deci di ng t hat  t he 

commi t ment  or der  f or  unpai d f i nes di d not  const i t ut e an ar r est  

war r ant  and t her ef or e was i nsuf f i c i ent  t o per mi t  t he pol i ce 

of f i cer s '  l awf ul  ent r y i nt o Robi nson' s apar t ment .   We need not  

det er mi ne whet her  t he good f ai t h except i on t o t he excl usi onar y 

r ul e appl i es because we concl ude t hat  t he of f i cer s '  war r ant l ess 

ent r y and subsequent  sear ch was j ust i f i ed on t he mor e nar r ow 

gr ounds of  pr obabl e cause and exi gent  c i r cumst ances.   

¶24 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on pr ot ect  

" [ t ] he r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  

houses,  paper s,  and ef f ect s,  agai nst  unr easonabl e sear ches and 

sei zur es. "   U. S.  Const .  amend.  I V;  Wi s.  Const .  ar t .  1,  § 11. 11  

                                                 
11 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des i n f ul l :   

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s,  agai nst  
unr easonabl e sear ches and sei zur es,  shal l  not  be 
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Because physi cal  ent r y of  t he home i s deemed " ' t he chi ef  evi l  

agai nst  whi ch t he wor di ng of  t he Four t h Amendment  i s di r ect ed, ' "  

Payt on v.  New Yor k,  445 U. S.  573,  585 ( 1980)  ( quot i ng Uni t ed 

St at es v.  U. S.  Di st .  Cour t  f or  E.  Di st .  of  Mi ch. ,  S.  Di v. ,  407 

U. S.  297,  313 ( 1972) ) ,  war r ant l ess sear ches of  homes ar e 

pr esumpt i vel y unr easonabl e,  Wel sh v.  Wi sconsi n,  466 U. S.  740,  

749 ( 1984) ;  Payt on,  445 U. S.  at  586;  Pal l one,  236 Wi s.  2d 162,  

¶¶29,  59;  Hughes,  233 Wi s.  2d 280,  ¶17.   However ,  t he doct r i ne 

of  exi gent  c i r cumst ances i s one of  t he wel l - r ecogni zed 

except i ons t o t he war r ant  r equi r ement .   See Payt on,  445 U. S.  at  

590;  Hughes,  233 Wi s.  2d 280,  ¶17;  St at e v.  Smi t h,  131 

Wi s.  2d 220,  228,  388 N. W. 2d 601 ( 1986) .   The except i on 

                                                                                                                                                             
vi ol at ed,  and no War r ant s shal l  i ssue,  but  upon 
pr obabl e cause,  suppor t ed by Oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched,  and 
t he per sons or  t hi ngs t o be sei zed.  

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 
s i mi l ar l y st at es:   

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s agai nst  
unr easonabl e sear ches and sei zur es shal l  not  be 
v i ol at ed;  and no war r ant  shal l  i ssue but  upon pr obabl e 
cause,  suppor t ed by oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched and 
t he per sons or  t hi ngs t o be sei zed.  

As a gener al  r ul e,  we hi st or i cal l y i nt er pr et  t he sear ch and 
sei zur e pr ovi s i on of  our  st at e' s const i t ut i on consi st ent  wi t h 
t he Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he Four t h 
Amendment .   See St at e v.  Pal l one,  2000 WI  77,  ¶28,  236 
Wi s.  2d 162,  613 N. W. 2d 568;  St at e v.  Hughes,  2000 WI  24,  ¶17 
n. 6,  233 Wi s.  2d 280,  607 N. W. 2d 621;  St at e v.  DeSmi dt ,  155 
Wi s.  2d 119,  130,  454 N. W. 2d 780 ( 1990) ;  St at e v.  Li mon,  2008 WI  
App 77,  ¶11 n. 5,  312 Wi s.  2d 174,  751 N. W. 2d 877.  
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r ecogni zes t hat  i n speci al  c i r cumst ances,  when t her e i s an 

ur gent  need coupl ed wi t h i nsuf f i c i ent  t i me t o obt ai n a war r ant ,  

" i t  woul d be unr eal i st i c and cont r ar y t o publ i c pol i cy t o bar  

l aw enf or cement  of f i c i al s at  t he door st ep. "   Smi t h,  131 

Wi s.  2d at  228.   I n such i nst ances,  an i ndi v i dual ' s subst ant i al  

r i ght  t o pr i vacy i n hi s or  her  home must  gi ve way t o t he 

compel l i ng publ i c i nt er est  i n ef f ect i ve l aw enf or cement .   See 

Hughes,  233 Wi s.  2d 280,  ¶16;  Smi t h,  131 Wi s.  2d at  228.   The 

gover nment  bear s t he bur den of  showi ng t hat  t he war r ant l ess 

ent r y was bot h suppor t ed by pr obabl e cause and j ust i f i ed by 

exi gent  c i r cumst ances.   See Wel sh,  466 U. S.  at  750;  Pal l one,  236 

Wi s.  2d 162,  ¶29;  Hughes,  233 Wi s.  2d 280,  ¶17;  Smi t h,  131 

Wi s.  2d at  228.  

¶25 I n t hi s case,  we concl ude t hat  t he St at e has sat i sf i ed 

i t s bur den of  demonst r at i ng t hat  t he pol i ce of f i cer s '  

war r ant l ess ent r y i nt o Robi nson' s apar t ment  was bot h suppor t ed 

by pr obabl e cause and j ust i f i ed by exi gent  c i r cumst ances.   We 

wi l l  anal yze each r equi r ement  i n t ur n.  

A.  Pr obabl e Cause 

¶26 The Four t h Amendment  t o t he U. S.  Const i t ut i on and 

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on " r equi r e[ ]  

pr obabl e cause t o suppor t  ever y sear ch or  sei zur e i n or der  t o 

' saf eguar d t he pr i vacy and secur i t y of  i ndi v i dual s agai nst  

ar bi t r ar y i nvasi ons by gover nment  of f i c i al s. ' "   Hughes,  233 

Wi s.  2d 280,  ¶19 ( quot i ng St at e v.  DeSmi dt ,  155 Wi s.  2d 119,  

130,  454 N. W. 2d 780 ( 1990) ) .   I n t he sear ch cont ext ,  pr obabl e 

cause r equi r es a " ' f ai r  pr obabi l i t y '  t hat  cont r aband or  evi dence 
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of  a cr i me wi l l  be f ound i n a par t i cul ar  pl ace. "   Hughes,  233 

Wi s.  2d 280,  ¶21 ( quot i ng I l l i noi s v.  Gat es,  462 U. S.  213,  238 

( 1983) ) ;  see al so St at e v.  Car r ol l ,  2010 WI  8,  ¶28,  322 

Wi s.  2d 299,  778 N. W. 2d 1.   We eval uat e t he exi st ence of  

pr obabl e cause obj ect i vel y,  concer ned wi t h whet her  l aw 

enf or cement  act ed r easonabl y.   See I l l i noi s v.  Rodr i guez,  497 

U. S.  177,  185 ( 1990)  ( " [ I ] n or der  t o sat i sf y t he 

' r easonabl eness'  r equi r ement  of  t he Four t h Amendment ,  what  i s 

gener al l y demanded of  t he many f act ual  det er mi nat i ons t hat  must  

r egul ar l y be made by agent s of  t he gover nment ——whet her  t he 

magi st r at e i ssui ng a war r ant ,  t he pol i ce of f i cer  execut i ng a 

war r ant ,  or  t he pol i ce of f i cer  conduct i ng a sear ch or  sei zur e 

under  one of  t he except i ons t o t he war r ant  r equi r ement ——i s not  

t hat  t hey al ways be cor r ect ,  but  t hat  t hey al ways be 

r easonabl e. " ) ;  Gat es,  462 U. S.  at  231 ( " ' I n deal i ng wi t h 

pr obabl e cause,  .  .  .  as t he ver y name i mpl i es,  we deal  wi t h 

pr obabi l i t i es.   These ar e not  t echni cal ;  t hey ar e t he f act ual  

and pr act i cal  consi der at i ons of  ever yday l i f e on whi ch 

r easonabl e and pr udent  men,  not  l egal  t echni c i ans,  act . ' "  

( quot i ng Br i negar  v.  Uni t ed St at es,  338 U. S.  160,  175 ( 1949) ) ) ;  

Hughes,  233 Wi s.  2d 280,  ¶23.   I n ot her  wor ds,  i n t hi s case,  we 

must  det er mi ne whet her  i t  was r easonabl e f or  Of f i cer  Yaghnam and 

t he ot her  pol i ce of f i cer s t o bel i eve t hat  evi dence of  i l l egal  

dr ug act i v i t y woul d pr obabl y be f ound i n Apar t ment  8.   See 

Hughes,  233 Wi s.  2d 280,  ¶23.   We concl ude t hat  i t  was.  

¶27 The of f i cer s wer e act i ng upon an anonymous i nf or mant ' s 

t i p t hat  Robi nson was sel l i ng mar i j uana out  of  hi s apar t ment .   
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Consi der ed wi t hi n t he t ot al i t y of  t he c i r cumst ances,  t he val ue 

and r el i abi l i t y  of  an i nf or mant ' s t i p " may usef ul l y i l l umi nat e 

t he commonsense,  pr act i cal  quest i on whet her  t her e i s ' pr obabl e 

cause'  t o bel i eve t hat  cont r aband or  evi dence i s l ocat ed i n a 

par t i cul ar  pl ace. "   Gat es,  462 U. S.  at  230.   The U. S.  Supr eme 

Cour t  has r ecogni zed t he par t i cul ar  val ue of  l aw enf or cement ' s  

cor r obor at i on of  det ai l s of  an i nf or mant ' s t i p.   I d.  at  241.   

" ' Because an i nf or mant  i s r i ght  about  some t hi ngs,  he i s mor e 

pr obabl y r i ght  about  ot her  f act s. ' "   I d.  at  244 ( quot i ng 

Spi nel l i  v .  Uni t ed St at es,  393 U. S.  410,  427 ( 1969)  ( Whi t e,  J. ,  

concur r i ng) ) .   That  i s,  pol i ce cor r obor at i on of  i nnocent ,  

al t hough si gni f i cant ,  det ai l s of  an i nf or mant ' s t i p l end 

r el i abi l i t y  t o t he i nf or mant ' s al l egat i ons of  cr i mi nal  act i v i t y.   

See St at e v.  Wi l l i ams,  2001 WI  21,  ¶¶39- 40,  241 Wi s.  2d 631,  623 

N. W. 2d 106.   For  pur poses of  maki ng a pr act i cal ,  common- sense 

det er mi nat i on of  pr obabl e cause,  t hat  i s  suf f i c i ent .   Gat es,  462 

U. S.  at  244- 45 ( " I t  i s  enough,  f or  pur poses of  assessi ng 

pr obabl e cause,  t hat  ' cor r obor at i on t hr ough ot her  sour ces of  

i nf or mat i on r educed t he chances of  a r eckl ess or  pr evar i cat i ng 

t al e, '  t hus pr ovi di ng ' a subst ant i al  basi s f or  cr edi t i ng t he 

hear say. ' "  ( quot i ng Jones v.  Uni t ed St at es,  362 U. S.  257,  271 

( 1960) ) ) .  

¶28 I n t hi s case,  t he of f i cer s cor r obor at ed t hr ee of  t he 

f our  det ai l s r el ayed by t he anonymous i nf or mant .   Accor di ng t o 
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Of f i cer  Yaghnam' s t est i mony, 12 t he i nf or mant  pr ovi ded t he 

f ol l owi ng f our  det ai l s:  ( 1)  Someone named Ter i on Robi nson,  ( 2)  

who l i ved i n Apar t ment  8 at  7233 Nor t h 38t h St r eet  i n Mi l waukee 

( 3)  wi t h cel l  phone number  [ ] ,  ( 4)  was sel l i ng mar i j uana out  of  

hi s apar t ment .   Whi l e t he i nf or mant  f ai l ed t o expl ai n how he 

came t o know of  t he i nsi de i nf or mat i on,  t he speci f i c i t y of  hi s 

i nf or mat i on and t he f act  t hat  he per sonal l y wal ked i nt o t he 

pol i ce st at i on suppor t ed hi s cr edi bi l i t y .   I ndeed,  t he i nf or mant  

was " anonymous"  onl y t o t he ext ent  t hat  he was namel ess.   He 

j eopar di zed hi s  anonymi t y by appr oachi ng Of f i cer  Yaghnam i n 

per son.   See Li mon,  312 Wi s.  2d 174,  ¶18.   " Ri ski ng one' s 

i dent i f i cat i on i nt i mat es t hat ,  mor e l i kel y t han not ,  t he 

i nf or mant  i s a genui nel y concer ned ci t i zen as opposed t o a 

f al l aci ous pr ankst er . "   Wi l l i ams,  241 Wi s.  2d 631,  ¶35.  

¶29 I n t he mi dst  of  t hei r  " knock and t al k, "  t he of f i cer s 

cor r obor at ed each of  t he t hr ee pr el i mi nar y det ai l s pr ovi ded by 

t he anonymous i nf or mant :  Robi nson' s name,  hi s addr ess,  and hi s  

cel l  phone number .   Accor di ng t o Of f i cer  Yaghnam' s t est i mony,  

af t er  he knocked on t he door  t o Apar t ment  8,  a mal e voi ce 

quest i oned f r om i nsi de,  " Who i s i t ?"   Of f i cer  Yaghnam r epl i ed,  

" Ter i on?"   The mal e voi ce t hen answer ed,  " Yeah. "   When Of f i cer  

Yaghnam di al ed t he cel l  phone number  i dent i f i ed by t he i nf or mant  

                                                 
12 The ci r cui t  cour t  adopt ed Of f i cer  Yaghnam' s t est i mony as 

i t s f i ndi ngs of  f act .   We uphol d t hose f i ndi ngs as t hey ar e not  
c l ear l y er r oneous.   See Pal l one,  236 Wi s.  2d 162,  ¶27;  Hughes,  
233 Wi s.  2d 280,  ¶15.   Thi s i s par t i cul ar l y t r ue because,  as t he 
c i r cui t  cour t  poi nt ed out ,  Robi nson hi msel f  conf i r med much of  
Of f i cer  Yaghnam' s t est i mony.  
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as Robi nson' s,  a phone i mmedi at el y r ang on t he ot her  s i de of  t he 

door .   I t  was t her ef or e r easonabl e f or  t he of f i cer s t o bel i eve,  

j ust  as t he i nf or mant  had sai d,  t hat  Ter i on Robi nson r esi ded i n 

Apar t ment  8.   The of f i cer s '  cor r obor at i on of  i nnocent ,  al t hough 

si gni f i cant ,  det ai l s of  t he i nf or mant ' s t i p l ent  r el i abi l i t y  t o 

t he i nf or mant ' s al l egat i on t hat  Robi nson was sel l i ng mar i j uana 

out  of  hi s apar t ment .   See Wi l l i ams,  241 Wi s.  2d 631,  ¶40.   The 

of f i cer s may not  have cor r obor at ed t he subst ant i ve al l egat i on of  

cr i mi nal  act i v i t y,  but  t hat  i s  not  what  pr obabl e cause demands:    

[ P] r obabl e cause r equi r es onl y a pr obabi l i t y  or  
subst ant i al  chance of  cr i mi nal  act i v i t y,  not  an act ual  
showi ng of  such act i v i t y.   By hypot hesi s,  t her ef or e,  
i nnocent  behavi or  f r equent l y wi l l  pr ovi de t he basi s 
f or  a showi ng of  pr obabl e cause;  t o r equi r e ot her wi se 
woul d be t o sub si l ent i o i mpose a dr ast i cal l y  mor e 
r i gor ous def i ni t i on of  pr obabl e cause t han t he 
secur i t y of  our  c i t i zens demands.  .  .  .  

Gat es,  462 U. S.  at  243 n. 13.   Mor eover ,  r egar dl ess of  whet her  or  

not  t he commi t ment  or der  const i t ut ed an ar r est  war r ant ,  a 

quest i on whi ch we do not  deci de,  i t  r emai ns t hat  t he of f i cer s 

bel i eved t hat  Robi nson was subj ect  t o an out st andi ng f el ony 

ar r est  war r ant  f or  manuf act ur i ng or  del i ver i ng mar i j uana.   I n 

t he l east ,  t he of f i cer s wer e cogni zant  of  t he f act  t hat  Robi nson 

was pr evi ousl y  char ged wi t h i l l egal  dr ug act i v i t y.   That  

knowl edge f ur t her  l ent  r el i abi l i t y  t o t he i nf or mant ' s al l egat i on 

t hat  Robi nson was sel l i ng mar i j uana.   Because t he of f i cer s  

cor r obor at ed each of  t he t hr ee pr el i mi nar y det ai l s pr ovi ded by 

t he anonymous i nf or mant ,  we concl ude t hat  i t  was r easonabl e f or  

t he of f i cer s t o t hen bel i eve,  as t he i nf or mant  had al l eged,  t hat  
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evi dence of  i l l egal  dr ug act i v i t y woul d pr obabl y be f ound i n 

Apar t ment  8.   Accor di ngl y,  t he St at e has sat i sf i ed i t s bur den of  

demonst r at i ng t hat  t he pol i ce of f i cer s '  war r ant l ess ent r y i nt o 

Robi nson' s apar t ment  was suppor t ed by pr obabl e cause.   We now 

t ur n t o t he St at e' s r equi s i t e showi ng of  exi gent  c i r cumst ances.  

B.  Exi gent  Ci r cumst ances 

¶30 Consi st ent  wi t h t he U. S.  Supr eme Cour t ,  see,  e. g. ,  

Br i gham Ci t y,  Ut ah v.  St uar t ,  547 U. S.  398,  403 ( 2006) ;  Geor gi a 

v.  Randol ph,  547 U. S.  103,  116 n. 6.  ( 2006) ;  Wel sh,  466 U. S.  at  

750,  t hi s cour t  has r ecogni zed f our  c i r cumst ances whi ch,  when 

measur ed agai nst  t he t i me r equi r ed t o pr ocur e a war r ant ,  

const i t ut e exi gent  c i r cumst ances t hat  j ust i f y a war r ant l ess 

ent r y:  ( 1)  an ar r est  made i n " hot  pur sui t , "  ( 2)  a t hr eat  t o t he 

saf et y of  t he suspect  or  ot her s,  ( 3)  a r i sk t hat  evi dence wi l l  

be dest r oyed,  and ( 4)  a l i kel i hood t hat  t he suspect  wi l l  f l ee.   

Hughes,  233 Wi s.  2d 280,  ¶25;  Smi t h,  131 Wi s.  2d at  229.   Li ke 

our  anal ysi s of  pr obabl e cause,  t he t est  f or  det er mi ni ng t he 

exi st ence of  ex i gent  c i r cumst ances i s an obj ect i ve one.   See 

Br i gham Ci t y,  547 U. S.  at  403- 04;  Smi t h,  131 Wi s.  2d at  230.   We 

must  det er mi ne whet her  t he pol i ce of f i cer s under  t he 

c i r cumst ances known t o t hem at  t he t i me r easonabl y bel i eved t hat  

a del ay i n pr ocur i ng a war r ant  woul d gr avel y endanger  saf et y,  

r i sk t he dest r uct i on of  evi dence,  or  enhance t he l i kel i hood t hat  

t he suspect  wi l l  escape.   Smi t h,  131 Wi s.  2d at  230.    

¶31 I n t hi s case,  we concl ude t hat  t he pol i ce of f i cer s '  

war r ant l ess ent r y i nt o Robi nson' s apar t ment  was j ust i f i ed by 

exi gent  c i r cumst ances because t he of f i cer s r easonabl y bel i eved 
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t hat  a del ay i n pr ocur i ng a war r ant  woul d r i sk t he dest r uct i on 

of  evi dence.   Of f i cer  Yaghnam t est i f i ed t hat  af t er  knocki ng on 

t he door  t o Apar t ment  8 and i dent i f y i ng hi msel f  as t he Mi l waukee 

Pol i ce Depar t ment ,  he " hear d f oot st eps r unni ng f r om t he door . "   

Because he " f ear [ ed]  f or  t he saf et y of  possi bl y [ Robi nson]  

dest r oyi ng evi dence, " 13 he f or ced ent r y i nt o t he apar t ment  by 

k i cki ng open t he door .   Once Robi nson was awar e of  t he of f i cer s '  

pr esence out si de hi s door  and f oot st eps wer e i mmedi at el y hear d 

r unni ng f r om t he door ,  i t  was cer t ai nl y r easonabl e f or  t he 

of f i cer s t o assume t hat  Robi nson woul d dest r oy evi dence of  hi s 

i l l egal  dr ug act i v i t y.   Dr ugs l i ke mar i j uana ar e easi l y and 

qui ckl y dest r oyed.   See Hughes,  233 Wi s.  2d 280,  ¶26;  St at e v.  

Hender son,  2001 WI  97,  ¶38,  245 Wi s.  2d 345,  629 N. W. 2d 613.   

Under  al l  t he c i r cumst ances of  t hi s case,  Robi nson had ever y 

i ncent i ve t o i nt ent i onal l y dest r oy evi dence of  t he mar i j uana i n 

or der  t o avoi d i t s di scover y.   See Hughes,  233 Wi s.  2d 280,  ¶27.   

" Had t he of f i cer s st ayed out si de and cal l ed f or  a war r ant ,  t he 

evi dence ver y l i kel y woul d have been l ost . "   I d.  

¶32 Robi nson ar gues t hat  t o t he ext ent  t he of f i cer s '  knock 

and announcement  l ed t o t he r unni ng f oot st eps,  t he of f i cer s 

manuf act ur ed t he exi gent  c i r cumst ances and t her ef or e cannot  r el y  

                                                 
13 Of f i cer  Yaghnam al so t est i f i ed t hat  he f ear ed Robi nson' s 

escape.   Our  concl usi on t hat  t he of f i cer s r easonabl y bel i eved 
t hat  a del ay i n pr ocur i ng a war r ant  woul d r i sk t he dest r uct i on 
of  evi dence i s al one suf f i c i ent  t o gi ve r i se t o exi gency.   We 
t her ef or e need not  deci de whet her  t he of f i cer s r easonabl y 
bel i eved t hat  a del ay i n pr ocur i ng a war r ant  woul d enhance t he 
l i kel i hood of  Robi nson' s escape.  
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on t hem.   Thi s  cour t  has r ecogni zed t hat  pol i ce of f i cer s may not  

benef i t  f r om exi gent  c i r cumst ances t hat  t hey t hemsel ves cr eat e.   

I d. ,  ¶28 n. 7.   However ,  we di sagr ee wi t h Robi nson t hat  t he 

of f i cer s i mper mi ssi bl y cr eat ed t he exi gent  c i r cumst ances mer el y 

by knocki ng on hi s door  and announci ng t hei r  pr esence.   " [ W] hen 

l aw enf or cement  agent s act  i n an ent i r el y l awf ul  manner ,  t hey do 

not  i mper mi ssi bl y cr eat e exi gent  c i r cumst ances. "   Uni t ed St at es 

v.  MacDonal d,  916 F. 2d 766,  772 ( 2d Ci r .  1990) .   By knocki ng on 

Robi nson' s door  and announci ng t hemsel ves as t he Mi l waukee 

Pol i ce Depar t ment ,  an announcement  whi ch i n f act  was i nvi t ed by 

Robi nson' s quest i on of  " Who i s i t ?" ,  t he of f i cer s wer e 

conduct i ng t hemsel ves i n an ut t er l y appr opr i at e and l awf ul  

manner .   See Uni t ed St at es v.  Col l i ns,  510 F. 3d 697,  700 ( 7t h 

Ci r .  2007)  ( " [ T] her e i s no l egal  r equi r ement  of  obt ai ni ng a 

war r ant  t o knock on someone' s door . " ) . 14  Si mpl y because Robi nson 

                                                 
14 Rel y i ng i nst ead on Uni t ed St at es v.  El l i s ,  499 F. 3d 686 

( 7t h Ci r .  2007) ,  see di ssent ,  ¶¶72- 77,  t he di ssent  makes no 
ment i on of  Uni t ed St at es v.  Col l i ns,  510 F. 3d 697 ( 7t h Ci r .  
2007) ,  t he mor e r ecent  Sevent h Ci r cui t  deci s i on i n whi ch t he 
cour t  f avor abl y c i t ed Uni t ed St at es v.  MacDonal d,  916 F. 2d 766,  
772 ( 2d Ci r .  1990) .   Col l i ns,  510 F. 3d at  700.   I n Col l i ns,  t he 
Sevent h Ci r cui t  di st i ngui shed i t s set  of  f act s,  wher e t her e was 
" no evi dence t hat  t he of f i cer s hear d t he sound of  r unni ng f eet , "  
i d.  at  699,  f r om t hose i n MacDonal d,  i n whi ch t he l aw 
enf or cement  agent s hear d t he sound of  shuf f l i ng f eet  f r om i nsi de 
t he apar t ment .   I d.  at  700 ( c i t i ng MacDonal d,  916 F. 2d at  771) .   
The Sevent h Ci r cui t  i n Col l i ns agr eed t hat  suppr essi on of  t he 
evi dence woul d not  be j ust i f i ed under  t he f act s of  MacDonal d.   
I d.  
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chose t o r espond t o t he of f i cer s '  l awf ul  conduct  by r unni ng f r om 

t he door ,  t her eby l eadi ng t he of f i cer s t o bel i eve t hat  he woul d 

dest r oy evi dence,  does not  mean t hat  we ought  t o over l ook t he 

exi gent  c i r cumst ances.   See MacDonal d,  916 F. 2d at  771 ( " Exi gent  

c i r cumst ances ar e not  t o be di sr egar ded si mpl y because t he 

suspect s chose t o r espond t o t he agent s '  l awf ul  conduct  by 

at t empt i ng t o escape,  dest r oy evi dence,  or  engage i n any ot her  

unl awf ul  act i v i t y. " ) .   I t  was not  t he of f i cer s '  knock and 

announcement  t hat  cr eat ed t he exi gent  c i r cumst ances.   To hol d 

ot her wi se woul d def y t he ver y st andar d of  r easonabl eness 

consi der ed t o be t he " ul t i mat e t ouchst one of  t he Four t h 

Amendment . "   See Br i gham Ci t y,  547 U. S.  at  403.   Rat her ,  

Robi nson' s choi ce t o r un f r om t he door  cr eat ed t he exi gent  

c i r cumst ances t hat  j ust i f i ed t he of f i cer s '  war r ant l ess ent r y.    

¶33 To compl et e our  anal ysi s,  we concl ude t hat  once i nsi de 

t he apar t ment ,  t he of f i cer s l awf ul l y sei zed t he evi dence i n 

pl ai n v i ew and ar r est ed Robi nson.   Once i nsi de,  t he of f i cer s 

i dent i f i ed a st r ong odor  of  bur nt  mar i j uana and obser ved l oose 

mar i j uana i n pl ai n v i ew on t he cof f ee t abl e,  bot h f act s t hat  

Robi nson hi msel f  conceded.   Of f i cer  Yaghnam al so t est i f i ed t hat  

                                                                                                                                                             
Mor eover ,  i n i t s di scussi on of  t he Sevent h Ci r cui t ' s  

ear l i er  deci s i on i n El l i s ,  see di ssent ,  ¶¶72- 77,  t he di ssent  
l eaves out  t he key f act s t hat  di st i ngui sh t he compl i cat ed 
anal ysi s i n El l i s  f r om t he f act s of  t hi s case.   Among ot her  
t hi ngs,  i n El l i s ,  t he pol i ce of f i cer  who ki cked i n t he s i de door  
made no showi ng t o di f f er ent i at e t he movement  he hear d i nsi de 
t he home f r om t he r easonabl e t ype of  movement  t hat  coul d be 
f ound i n any home f ol l owi ng a knock at  t he door .   499 F. 3d at  
691.    
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a di gi t al  scal e and box of  sandwi ch baggi es wer e i n pl ai n v i ew 

on t he ki t chen count er .   The of f i cer s wer e wel l  wi t hi n t hei r  

r i ght s t o sei ze t he mar i j uana,  di gi t al  scal e,  and sandwi ch 

baggi es i n pl ai n v i ew.   See Har r i s v.  Uni t ed St at es,  390 U. S.  

234,  236 ( 1968)  ( " I t  has l ong been set t l ed t hat  obj ect s f al l i ng 

i n t he pl ai n v i ew of  an of f i cer  who has a r i ght  t o be i n t he 

posi t i on t o have t hat  v i ew ar e subj ect  t o sei zur e and may be 

i nt r oduced i n evi dence. " ) ;  St at e v.  Johnst on,  184 Wi s.  2d 794,  

809,  518 N. W. 2d 759 ( 1994) .   Mor eover ,  Of f i cer  Yaghnam was 

ent i t l ed t o ar r est  Robi nson because t he evi dence i n pl ai n v i ew 

gave hi m pr obabl e cause t o bel i eve t hat  Robi nson had commi t t ed a 

cr i me.   See Uni t ed St at es v.  Hensl ey,  469 U. S.  221,  235 ( 1985) ;  

Johnst on,  184 Wi s.  2d at  809.   Fi nal l y,  Of f i cer  Yaghnam l awf ul l y  

sear ched Robi nson' s per son i nci dent  t o ar r est  and sei zed t he 

l ar ge amount  of  cur r ency and Robi nson' s cel l  phone.   See Wi s.  

St at .  § 968. 11 ( 2007- 08) ;  Chi mel  v.  Cal i f or ni a,  395 U. S.  752,  

763 ( 1969) .  

I V.  CONCLUSI ON 

¶34 Assumi ng wi t hout  deci di ng t hat  t he commi t ment  or der  

f or  unpai d f i nes di d not  const i t ut e an ar r est  war r ant  and 

t her ef or e was i nsuf f i c i ent  t o per mi t  t he pol i ce of f i cer s '  l awf ul  

ent r y i nt o Robi nson' s apar t ment ,  we concl ude t hat  t he 

war r ant l ess ent r y was never t hel ess r easonabl e because i t  was 

suppor t ed by pr obabl e cause and j ust i f i ed by exi gent  

c i r cumst ances.   Fi r st ,  we det er mi ne t hat  t he pol i ce of f i cer s '  

war r ant l ess ent r y i nt o Robi nson' s apar t ment  was suppor t ed by 

pr obabl e cause.   Because t he of f i cer s cor r obor at ed each of  t he 
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t hr ee pr el i mi nar y det ai l s pr ovi ded by t he anonymous i nf or mant ,  

i t  was r easonabl e f or  t he of f i cer s t o t hen bel i eve,  as t he 

i nf or mant  had al l eged,  t hat  evi dence of  i l l egal  dr ug act i v i t y 

woul d pr obabl y be f ound i n Robi nson' s apar t ment .   Second,  we 

concl ude t hat  t he pol i ce of f i cer s '  war r ant l ess ent r y i nt o 

Robi nson' s apar t ment  was j ust i f i ed by exi gent  c i r cumst ances.   

Once Robi nson was awar e of  t he of f i cer s '  pr esence out si de hi s 

door  and f oot st eps wer e i mmedi at el y hear d r unni ng f r om t he door ,  

t he of f i cer s r easonabl y bel i eved t hat  Robi nson woul d dest r oy 

evi dence of  hi s  i l l egal  dr ug act i v i t y.   Fi nal l y,  we concl ude 

t hat  once i nsi de t he apar t ment ,  t he of f i cer s l awf ul l y sei zed t he 

evi dence i n pl ai n v i ew and ar r est ed Robi nson.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶35 ANN WALSH BRADLEY,  J.    (dissenting).  Today,  t hi s 

cour t  deci des t hr ee cases,  each of  whi ch i nvol ves a sear ch of  a 

Mi l waukee home wher e pol i ce of f i cer s have some suspi c i on of  dr ug 

act i v i t y but  have not  pr ocur ed a war r ant .   I n each of  t hese 

t hr ee cases,  a maj or i t y of  t hi s cour t  r ef uses t o suppr ess t he 

evi dence because i t  concl udes t hat  one of  t he nar r owl y dr awn and 

car ef ul l y del i neat ed except i ons t o t he war r ant  r equi r ement  

appl i es.    

¶36 I n St at e v.  Ar t i c,  2010 WI  83,  ___ Wi s.  2d ___,  ___ 

N. W. 2d ___,  of f i cer s knock at  t he f r ont  door  of  a suspect ed dr ug 

house,  and when t he r esi dent  f ai l s  t o answer ,  t he of f i cer s k i ck 

down t he door .   Wi t h guns dr awn,  t hey knock on an i nt er medi at e 

door  on t he second f l oor ,  and t he homeowner  answer s.   Al t hough 

t he homeowner  di sput es t hat  he consent ed t o t he sear ch,  t hi s 

cour t  det er mi nes t hat  he consent ed,  t hat  hi s consent  was 

vol unt ar y,  and t hat  t he consent  except i on t o t he war r ant  

r equi r ement  appl i es.  

¶37 I n St at e v.  Pi nkar d,  2010 WI  81,  ___ Wi s.  2d ___,  ___ 

N. W. 2d ___,  f i ve dr ug uni t  of f i cer s ar r i ve at  an apar t ment  af t er  

an anonymous t i pst er  al er t s pol i ce t hat  t her e ar e dr ugs,  a 

scal e,  and money pr esent .   Af t er  t he of f i cer s knock,  announce 

t hei r  pr esence,  and wai t  f or  30 t o 45 seconds,  t hey t hen pr oceed 

t o ent er  t he r esi dence out  of  concer n f or  t he wel f ar e of  t he 

occupant s.   Al t hough t he t est i mony does not  r eveal  t hat  t he 

of f i cer s wer e concer ned about  t he possi bi l i t y  of  an over dose,  

t hi s cour t  conc l udes t hat  hypot het i cal l y,  " an of f i cer  coul d 
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r easonabl y be concer ned t hat  [ t he occupant s]  may have over dosed 

on dr ugs. "   I d. ,  ¶35.  Ther ef or e,  i t  det er mi nes t hat  t he 

communi t y car et aki ng except i on t o t he war r ant  r equi r ement  

appl i es.  

¶38 I n t hi s case,  at  l east  seven of f i cer s ar r i ve at  an 

apar t ment  t o per f or m a " knock and t al k"  af t er  an anonymous t i p 

pr ovi di ng unspeci f i ed al l egat i ons t hat  t he r esi dent  i s deal i ng 

dr ugs out  of  t he apar t ment .   Of f i cer s conf i r m t hat  t he r esi dent  

i s i n t he apar t ment ,  t he r esi dent  f ai l s  t o open t he door ,  and 

t he of f i cer s hear  r unni ng f oot st eps.   They t hen pr oceed t o k i ck 

down t he door .   Thi s cour t  det er mi nes t hat  because t he r esi dent  

i s awar e of  t he of f i cer s '  pr esence,  he has ever y i ncent i ve t o 

i nt ent i onal l y dest r oy evi dence.   Under  t hese f act s,  i t  

det er mi nes t hat  t he exi gent  c i r cumst ances except i on t o t he 

war r ant  r equi r ement  appl i es.          

¶39 Cour t s shoul d r ef r ai n f r om " ef f ect i vel y cr eat [ i ng]  a 

s i t uat i on i n whi ch t he pol i ce have no r eason t o obt ai n a war r ant  

when t hey want  t o sear ch a home wi t h any t ype of  connect i ons t o 

dr ugs. "   See Uni t ed St at es v.  El l i s ,  499 F. 3d 686,  691 ( 7t h Ci r .  

2007) .   Yet ,  t he i nt er sect i on of  t hese t hr ee cases coul d l ead 

one t o concl ude t hat  when of f i cer s have a gener al i zed suspi c i on 

t hat  dr ug act i v i t y i s occur r i ng i n a home,  t hey need not  go 

t hr ough t he t r oubl e of  pr ocur i ng a war r ant .   Rat her ,  t hey need 

onl y execut e a knock and t al k.    

¶40 I f  t he suspect  opens t he door ,  t hat  suspect  may be 

f ound t o have vol unt ar i l y  consent ed t o t he sear ch.   I f  t he 

suspect  r ef uses t o open t he door  and of f i cer s hear  movement  
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i nsi de,  t her e may be exi gent  c i r cumst ances due t o t he 

possi bi l i t y  of  t he dest r uct i on of  evi dence.   I f  no one answer s 

t he door ,  concer n f or  t he wel l - bei ng of  t he occupant s of  what  

sounds l i ke a dr ug house may j ust i f y ent r y under  t he communi t y 

car et aker  except i on.    

¶41 I  am concer ned t hat  t hi s case,  al ong wi t h t he ot her  

t wo cases deci ded t oday,  di l ut e t he Four t h Amendment  by al l owi ng 

t he knock and t al k pr ocedur e t o j ust i f y war r ant l ess ent r y.   Bot h 

l aw enf or cement  of f i cer s and cour t s al i ke shoul d be mi ndf ul  t hat  

t he knock and t al k t echni que r est s on const i t ut i onal l y t hi n i ce.    

¶42 I n exami ni ng t he f act s of  t hi s case,  I  concl ude t hat  

t he maj or i t y er r s i n det er mi ni ng t hat  pr obabl e cause and exi gent  

c i r cumst ances wer e pr esent  her e.   Because I  det er mi ne t hat  t he 

war r ant l ess sear ch of  Robi nson' s apar t ment  v i ol at es t he 

const i t ut i onal  pr ot ect i ons guar ant eed by t he Four t h Amendment ,  I  

r espect f ul l y di ssent .    

I  

¶43 The maj or i t y cor r ect l y acknowl edges t hat  t he St at e 

bear s t he bur den of  demonst r at i ng t hat  t hi s war r ant l ess home 

ent r y was suppor t ed by pr obabl e cause and j ust i f i ed by exi gent  

c i r cumst ances.   Maj or i t y op. ,  ¶24.   I t  det er mi nes t hat  pr i or  t o 

br eaki ng down t he door  t o Apar t ment  8,  t he of f i cer s had pr obabl e 

cause t o bel i eve t hat  evi dence of  i l l egal  dr ug act i v i t y woul d be 

f ound i n t he apar t ment  because t he of f i cer s had cor r obor at ed 

t hr ee of  t he f our  det ai l s pr ov i ded by t he anonymous t i pst er :  

Robi nson' s name,  addr ess,  and cel l  phone number .   I d. ,  ¶¶26,  29.   

Al t hough i t  r ecogni zes t hat  t he onl y det ai l s cor r obor at ed wer e 
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i nnocent ,  i t  suggest s t hat  t he " speci f i c i t y"  of  t he anonymous 

i nf or mant ' s i nf or mat i on and " t he f act  t hat  he per sonal l y wal ked 

i nt o t he pol i ce st at i on"  suppor t ed hi s cr edi bi l i t y .   I d. ,  ¶28.    

¶44 The maj or i t y f ur t her  det er mi nes t hat  exi gent  

c i r cumst ances wer e pr esent  because,  once Robi nson was awar e of  

t he of f i cer s '  pr esence and hi s f oot st eps wer e hear d r unni ng f r om 

t he door ,  a r easonabl e of f i cer  woul d bel i eve t hat  Robi nson woul d 

dest r oy evi dence.   I d. ,  ¶31.   The maj or i t y acknowl edges t hat  

of f i cer s cannot  j ust i f y a home ent r y due t o exi gent  

c i r cumst ances t hat  t hey t hemsel ves cr eat e.   I d. ,  ¶32.   However ,  

c i t i ng Uni t ed St at es v.  MacDonal d, 1 t he maj or i t y asser t s t hat  

of f i cer s do not  i mper mi ssi bl y cr eat e exi gent  c i r cumst ances when 

t hey ar e act i ng l awf ul l y.   Maj or i t y op. ,  ¶32.   Because of f i cer s 

may l awf ul l y execut e a war r ant l ess knock and t al k,  t he maj or i t y 

concl udes:  " I t  was not  t he of f i cer s '  knock and announcement  t hat  

cr eat ed t he exi gent  c i r cumst ances. "   I d.   Rat her ,  i t  was 

" Robi nson' s choi ce t o r un f r om t he door "  t hat  cr eat ed t he 

exi gency.   I d.    

¶45 When of f i cer s choose t o execut e a knock and t al k 

r at her  t han seeki ng a war r ant ,  t hey ar e on const i t ut i onal l y t hi n 

i ce.   The maj or i t y f ai l s  t o r ecogni ze t hi s t hi n i ce,  and i nst ead 

r at i f i es t hi s war r ant l ess sear ch.    

¶46 I n det er mi ni ng t hat  pr obabl e cause and exi gent  

c i r cumst ances exi st ed under  t hese f act s,  t he maj or i t y makes t wo 

di st i nct  er r or s t hat  " cut [ ]  away t he cor e of  t he Four t h 

                                                 
1 Uni t ed St at es v.  MacDonal d,  916 F. 2d 766,  771 ( 2d Ci r .  

1990) .  
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Amendment ' s pr ot ect i ons,  i n a way t he Supr eme Cour t  has never  

sanct i oned[ . ] "   Uni t ed St at es v.  Juan Benet  Johnson,  170 F. 3d 

708,  718 ( 7t h Ci r .  1999) .   Fi r st ,  t he maj or i t y di l ut es t he 

r equi r ement  t hat  of f i cer s assess t he r el i abi l i t y  of  an anonymous 

t i p.   Second,  i t  f ai l s  t o gi ve meani ng t o t he r ul e t hat  of f i cer s 

cannot  benef i t  f r om exi gent  c i r cumst ances t hat  t hey t hemsel ves 

cr eat e.    

¶47 I  addr ess f i r st  t he const i t ut i onal  i mpl i cat i ons of  t he 

knock and t al k t echni que.   Then,  I  addr ess i n t ur n t he t wo 

di st i nct  er r or s of  t he maj or i t y t hat  cut  at  t he cor e of  Four t h 

Amendment  pr ot ect i ons.    

I I  

¶48 The home occupi es a speci al  pl ace i n Four t h Amendment  

j ur i spr udence.   Wel sh v.  Wi sconsi n,  466 U. S.  740,  748 ( 1984) .   

War r ant l ess sear ches of  homes ar e pr esumpt i vel y unr easonabl e.   

I d.  at  748- 49.   I n 1948,  t he Uni t ed St at es Supr eme Cour t  

cogent l y descr i bed t he r at i onal e f or  r equi r i ng of f i cer s t o 

pr ocur e a war r ant  pr i or  t o ent er i ng a home.   I t  emphasi zed t he 

r ol e of  t he neut r al  and det ached magi st r at e:  

The poi nt  of  t he Four t h Amendment ,  whi ch of t en i s not  
gr asped by zeal ous of f i cer s,  i s  not  t hat  i t  deni es l aw 
enf or cement  t he suppor t  of  t he usual  i nf er ences whi ch 
r easonabl e men dr aw f r om evi dence.   I t s pr ot ect i on 
consi st s i n r equi r i ng t hat  t hose i nf er ences be dr awn 
by a neut r al  and det ached magi st r at e i nst ead of  bei ng 
j udged by t he of f i cer  engaged i n t he of t en compet i t i ve 
ent er pr i se of  f er r et i ng out  cr i me.        

Anne Johnson v.  Uni t ed St at es,  333 U. S.  10,  13- 14 ( 1948) .   

¶49 Her e,  as wi t h t he ot her  t wo cases deci ded t oday,  

of f i cer s engaged i n t he compet i t i ve ent er pr i se of  f er r et i ng out  
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cr i me chose not  t o seek a war r ant .   I nst ead,  t hey opt ed t o go t o 

a suspect ed dr ug house and per f or m a " knock and t al k. "    

¶50 A r ecent  comment at or  has posi t ed t hat  per f unct or y 

r evi ew by cour t s of  l aw enf or cement ' s use of  t he knock and t al k 

pr ocedur e t o c i r cumvent  t he war r ant  r equi r ement  " has sever el y 

l i mi t ed t he Four t h Amendment  pr ot ect i on af f or ded t o homes,  

despi t e t he Supr eme Cour t ' s  st ance t hat  homes ar e heavi l y 

pr ot ect ed. "   Cr ai g M.  Br adl ey,  " Knock and Tal k"  and t he Four t h 

Amendment ,  84 I nd.  L. J.  1099,  1099 ( 2009) .   He asser t s t hat  t he 

" ' [ k] nock and t al k '  has become a t al i sman bef or e whi ch t he 

Four t h Amendment  ' f ades away and di sappear s. ' "   I d.  at  1127. 2 

¶51 Li kewi se,  cour t s  have been cr i t i cal  of  t he knock and 

t al k pr ocedur e.   I n Hayes v.  St at e,  794 N. E. 2d 492,  497 ( I nd.  

App.  2003) ,  t he cour t  opi ned t hat  " [ k] nock and t al k mi ght  mor e 

apt l y be named ' knock and ent er , '  because i t  i s  usual l y t he 

of f i cer ' s goal  not  mer el y t o t al k but  t o conduct  a war r ant l ess 

                                                 

2 [ T] her e i s a l ar ge swat h of  pol i ce act i v i t y t hat  
i nt r udes i nt o dwel l i ngs t hat  has been wi del y al l owed 
by t he cour t s and t hat  of t en r ender s t he sear ch and 
ar r est  war r ant  r equi r ement s nugat or y.  .  .  .  Under  
" knock and t al k , "  pol i ce go t o peopl e' s r esi dences,  
wi t h or  wi t hout  pr obabl e cause,  and knock on t he door  
t o obt ai n pl ai n v i ews of  t he i nt er i or  of  t he house,  t o 
quest i on t he r esi dent s,  t o seek consent  t o sear ch,  
and/ or  t o ar r est  wi t hout  a war r ant ,  of t en based on 
what  t hey di scover  dur i ng t he " knock and t al k. "   When 
combi ned wi t h such ot her  except i ons t o t he war r ant  
r equi r ement  as " pl ai n v i ew, "  consent ,  and sear ch 
i nci dent  t o ar r est ,  " knock and t al k"  i s  a power f ul  
i nvest i gat i ve t echni que.  

Cr ai g M.  Br adl ey,  " Knock and Tal k"  and t he Four t h 
Amendment ,  84 I nd.  L. J.  1099,  1099 ( 2009) .  
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sear ch of  t he pr emi ses. "   I t  expl ai ned t hat  " [ w] hi l e not  per  se 

unl awf ul ,  t he knock and t al k pr ocedur e ' pushes t he envel ope'  and 

can easi l y be mi sused. "   I d.   

¶52 I t  i s  cur i ous t hat  t he maj or i t y chooses t o expl ai n t he 

knock and t al k pr ocedur e wi t h a quot at i on f r om t he Sevent h 

Ci r cui t  case Uni t ed St at es v.  Juan Benet  Johnson,  170 F. 3d 708.   

See maj or i t y op. ,  ¶7 n. 5. 3  The Johnson cour t  was cr i t i cal  of  t he 

use of  t he knock and t al k pr ocedur e by Mi l waukee pol i ce of f i cer s 

who l acked pr obabl e cause t o secur e a war r ant .   I t  expl ai ned:  

" We do not  hol d t oday t hat  t he ' knock and t al k '  t echni que i s 

aut omat i cal l y unconst i t ut i onal .   Never t hel ess .  .  .  t he pol i ce 

t hemsel ves must  r ecogni ze t he i nher ent  l i mi t s i n t hi s mor e 

i nf or mal  way of  pr oceedi ng. "   I d.  at  720 ( emphasi s added) .   

¶53 The Sevent h Ci r cui t  i s  r i ght .   Law enf or cement  

of f i cer s must  r ecogni ze t he l i mi t at i ons of  t hi s mor e i nf or mal  

                                                 
3 I n Uni t ed St at es v.  Juan Benet  Johnson,  170 F. 3d 708,  711 

( 7t h Ci r .  1999) ,  t he cour t  expl ai ned t hat  t he knock and t al k 
pr ocedur e was of t en empl oyed by of f i cer s i n t he hopes t hat  t hey 
woul d be abl e t o conduct  a war r ant l ess home ent r y:  

[ I ] n a " knock and t al k, "  t he pol i ce appr oach a house 
or  apar t ment  i n whi ch t hey suspect  dr ug deal i ng i s 
occur r i ng.   They l i s t en out si de t he door  f or  a br i ef  
per i od of  t i me,  and t hen t hey knock on t he door  and 
at t empt  t o per suade whoever  answer s t o gi ve t hem 
per mi ssi on t o ent er .   I f  consent  i s f or t hcomi ng,  t hey 
ent er  and i nt er v i ew t he occupant s of  t he pl ace;  i f  i t  
i s  not ,  t hey t r y t o see f r om t hei r  vant age poi nt  at  
t he door  whet her  dr ug par apher nal i a i s i n pl ai n v i ew.   
I f  i t  i s ,  t hen t hey made a war r ant l ess ent r y.   As t hi s  
descr i pt i on makes pl ai n,  t he " knock and t al k"  
pr ocedur e t ypi cal l y does not  i nvol ve t he pr i or  
i ssuance of  a war r ant .     
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way of  at t empt i ng t o gai n ent r y t o a home.   The t hr ee cases 

deci ded t oday demonst r at e t hat  t hi s cour t  as wel l  must  r ecogni ze 

t he l i mi t at i ons of  t he knock and t al k pr ocedur e.  

¶54 I n any gi ven case,  t her e i s a t empt at i on t o st r et ch 

and t wi st  t he except i ons t o t he war r ant  r equi r ement  t o f i t  t he 

f act s.   Of t en,  t he cour t  wi l l  expl ai n t hat  t he case pr esent s a 

" c l ose cal l , "  but  an except i on t o t he war r ant  r equi r ement  

appl i es.   The except i on st r et ches a l i t t l e f ur t her ,  and next  

t i me i t  wi l l  l i kel y be st r et ched agai n.   Over  t i me,  t he nar r owl y  

def i ned except i ons t o t he Four t h Amendment  become t he r ul e.    

¶55 A cour t  t hat  i t  i s  unwi l l i ng t o pr ovi de a check on 

unconst i t ut i onal  evi dence gat her i ng does a di sf avor  t o l aw 

enf or cement  and ci t i zens al i ke.   I t  abandons i t s r ol e and sends 

t he cl ear  message t o l aw enf or cement  t hat  no one i s at  t he hel m.   

When t he pl ayer s on a t eam l ear n t hat  t he r ef er ee wi l l  never  

cal l  f oul ,  t her e r emai ns l i t t l e i ncent i ve t o pl ay wi t hi n t he 

r ul es.    

¶56 Despi t e r ei t er at i ng t hat  war r ant l ess sear ches ar e 

pr esumpt i vel y unr easonabl e,  t hi s cour t  has suppr essed evi dence 

pr ocur ed dur i ng a war r ant l ess home sear ch onl y t wo t i mes i n t he 

l ast  10 year s. 4 

Today,  t hi s cour t  r at i f i es t hr ee mor e war r ant l ess home 

sear ches,  based on t hr ee di f f er ent  except i ons t o t he war r ant  

r equi r ement .   Wi t h t hi s t r ack r ecor d and t he f ai l ur e of  t he 

cour t s t o pl ace meani ngf ul  l i mi t at i ons on t he knock and t al k 

                                                 
4 St at e v.  Sander s,  2008 WI  85,  311 Wi s.  2d 257,  752 

N. W. 2d 713;  St at e v.  Knapp,  2005 WI  127,  285 Wi s.  2d 86,  700 
N. W. 2d 899.  
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t echni que,  I  f ear  t hat  t he pr esumpt i on t hat  war r ant l ess home 

sear ches ar e unr easonabl e has become an exampl e of  a r ul e t hat  

has been swal l owed by i t s except i ons.   

I I I  

¶57 The maj or i t y er r s when i t  di l ut es t he r equi r ement  t hat  

of f i cer s assess t he r el i abi l i t y  of  an anonymous t i p.   I t  r el i es 

heavi l y on t he f act  t hat  t he i nf or mant  j eopar di zed hi s anonymi t y 

by wal k i ng i nt o t he pol i ce st at i on,  r at her  t hat  r el ayi ng t he t i p 

over  t he phone.   Maj or i t y op. ,  ¶28.    

¶58 Yet ,  t hat  f act  al one i s not  suf f i c i ent  i ndi c i a of  

r el i abi l i t y  t o est abl i sh pr obabl e cause.   Wi sconsi n cour t s 

r equi r e addi t i onal  evi dence of  t he r el i abi l i t y  of  a t i p even 

when i t  comes f r om a conf i dent i al  i nf or mant ,  known t o pol i ce 

of f i cer s,  who has pr ovi ded r el i abl e i nf or mat i on i n t he past .   

St at e v.  Romer o,  2009 WI  32,  ¶26,  317 Wi s.  2d 12,  765 

N. W. 2d 756.   I ndependent  cor r obor at i on of  t he r el i abi l i t y  of  t he 

t i p i s r equi r ed.  

¶59 The maj or i t y i s cor r ect  t hat  cor r obor at i on of  

i nnocent ,  al t hough si gni f i cant  det ai l s may pr ovi de i ndi c i a of  

t he r el i abi l i t y  of  an anonymous t i p.   I  agr ee wi t h t he maj or i t y 

t hat  Robi nson' s name,  addr ess,  and t el ephone number  ar e 

" i nnocent "  det ai l s cor r obor at ed by t he of f i cer s  pr i or  t o t hei r  

deci s i on t o k i ck i n Robi nson' s door .    

¶60 However ,  t he cor r obor at i on of  i nnocent  det ai l s i s not  

enough.   To suppor t  a det er mi nat i on t hat  t he anonymous i nf or mant  

i s r el i abl e,  t he det ai l s must  al so be " s i gni f i cant . "    
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¶61 Unl i ke t he maj or i t y,  I  cannot  concl ude t hat  t he 

det ai l s about  Robi nson' s name,  addr ess,  and cel l  phone number  

ar e " s i gni f i cant . "   Var i ous i ndi v i dual s l i kel y have access t o 

t hi s t ype of  i dent i f y i ng i nf or mat i on about  al l  of  us.    

¶62 The i nnocent  det ai l s pr ovi ded by t hi s anonymous 

i nf or mant  ar e a f ar  cr y f r om t he i nnocent  det ai l s t hat  t he 

Supr eme Cour t  r el i ed on i n I l l i noi s v.  Gat es,  462 U. S.  213 

( 1983) ,  t o cor r obor at e an anonymous t i p.   I n Gat es,  an anonymous 

l et t er  asser t ed t hat  Gat es was pl anni ng a t r i p t o Fl or i da t o 

pi ck up dr ugs,  and t he l et t er  pr ovi ded det ai l s,  i ncl udi ng dat e,  

t i me,  and mode of  t r anspor t at i on,  of  t hi s t r i p.   I d.  at  213.   

The l et t er ' s det ai l ed pr edi ct i ons wer e cor r obor at ed by t he 

aut hor i t i es.   Based on t hese cor r obor at ed det ai l s,  a magi st r at e 

i ssued a war r ant  t o sear ch Gat es'  car .   I d.   On r evi ew,  t he 

Supr eme Cour t  i ndi cat ed t hat  t he t i pst er  had i nsi ght  i nt o Gat es'  

pl an.   The Cour t  expl ai ned:  " I t  i s  enough,  f or  pur poses of  

assessi ng pr obabl e cause,  t hat  cor r obor at i on t hr ough ot her  

sour ces of  i nf or mat i on r educed t he chances of  a r eckl ess or  

pr evar i cat i ng t al e,  t hus pr ovi di ng a subst ant i al  basi s f or  

cr edi t i ng"  t he anonymous t i p. 5  I d.  at  244- 45.  

¶63 Si mi l ar l y,  i n St at e v.  Wi l l i ams,  an anonymous cal l er  

descr i bed t he scene of  a pur por t ed cr i me i n gr eat  det ai l ,  

i ncl udi ng t he l ocat i on of  t he vehi c l e,  a gener al  descr i pt i on of  

t he vehi c l e,  and t he l ayout  of  t he sur r oundi ngs.   2001 WI  21,  

¶39,  241 Wi s.  2d 631,  623 N. W. 2d 106.   The pol i ce ar r i ved f our  

                                                 
5 Unl i ke an of f i cer ' s on- t he- spot  pr obabl e cause 

det er mi nat i on,  an i ssui ng- magi st r at e' s pr obabl e cause 
det er mi nat i on i s pr esumpt i vel y r easonabl e.  
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mi nut es l at er  and cor r obor at ed t hose det ai l s.   Because t he 

cal l er  coul d descr i be t he scene wi t h such speci f i c  det ai l ,  i t  

was r easonabl e t o concl ude t hat  t he cal l er  was r ecent l y at  t he 

scene and i n a posi t i on t o obser ve t he i l l egal  act i v i t y.   The 

Wi l l i ams cour t  expl ai ned t hat  i t s deci s i on conf or med wi t h Gat es,  

because " [ w] her e ot her  i ndi c i a of  r el i abi l i t y  exi st ,  pr edi ct i ve 

i nf or mat i on i s not  necessar y t o t est  an anonymous t i pst er ' s 

ver aci t y[ . ] "   I d. ,  ¶42.    

¶64 I n bot h Gat es and Wi l l i ams,  t he cor r obor at i on of  

i nnocent  but  s i gni f i cant  det ai l s  pr ovi ded i ndi c i a of  r el i abi l i t y  

f or  t he uncor r obor at ed asser t i ons of  cr i mi nal  conduct .   The 

" cor r obor at i on"  i n t hi s case i s of  an ent i r el y di f f er ent  nat ur e.   

The f act  t hat  t he anonymous i nf or mant  accur at el y pr ovi ded 

Robi nson' s i dent i f y i ng i nf or mat i on i s not  i ndi c i a t hat  t he 

i nf or mant  has i nsi ght  i nt o any cr i mi nal  behavi or .   I t  

cor r obor at ed onl y t hat  t he anonymous i nf or mant  knew Robi nson,  or  

per haps knew of  Robi nson.   

¶65 Reasonabl e suspi c i on i s a l ower  st andar d t han pr obabl e 

cause.   Yet ,  t he Cour t  has hel d t hat  t he k i nds of  i nnocent  

det ai l s pr ovi ded her e ar e i nsuf f i c i ent  t o est abl i sh r easonabl e 

suspi c i on of  cr i mi nal  conduct .   Rat her  t han cont ai ni ng 

" s i gni f i cant "  det ai l s,  t he anonymous t i p i n t hi s case l ooks l i ke 

t he t ype of  " bar e- bones t i p"  t hat  was r ej ect ed i n Fl or i da v.  

J. L. ,  529 U. S.  266 ( 2000) .    

¶66 I n J. L. ,  an anonymous cal l er  r epor t ed t o t he Mi ami -

Dade Pol i ce t hat  " a young bl ack mal e st andi ng at  a par t i cul ar  

bus st op and wear i ng a pl ai d shi r t  was car r y i ng a gun. "   I d.  at  
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268.   Of f i cer s cor r obor at ed det ai l s about  t he suspect ' s  

i dent i t y,  but  t hey f r i sked t he young man wi t hout  cor r obor at i ng 

t hat  he was car r y i ng a gun.   The St at e ar gued t hat  " t he t i p was 

r el i abl e because i t s descr i pt i on of  t he suspect ' s v i s i bl e 

at t r i but es pr oved accur at e:  Ther e r eal l y was a young bl ack mal e 

wear i ng a pl ai d shi r t  at  t he bus st op. " 6  I d.  at  271.  

¶67 The Cour t  det er mi ned t hat  " t he Four t h Amendment  i s not  

so easi l y sat i sf i ed. "   I d.  at  273.   I t  expl ai ned t hat  an 

anonymous t i p accur at el y descr i bi ng t he suspect ' s l ocat i on and 

appear ance " i s of  cour se r el i abl e i n t hi s l i mi t ed sense:  I t  wi l l  

hel p t he pol i ce cor r ect l y i dent i f y t he per son whom t he t i pst er  

means t o accuse.   Such a t i p,  however ,  does not  show t hat  t he 

t i pst er  has knowl edge of  conceal ed cr i mi nal  act i v i t y. "   I d.  at  

272.   To const i t ut e r easonabl e suspi c i on,  a t i p must  " be 

r el i abl e i n i t s asser t i on of  i l l egal i t y,  not  j ust  i n i t s 

t endency t o i dent i f y a det er mi nat e per son. "   I d.     

¶68 Si mi l ar  t o t he t i p i n J. L. ,  t he anonymous t i p her e 

pr ovi ded i nf or mat i on suf f i c i ent  t o i dent i f y t he per son t hat  t he 

t i pst er  meant  t o accuse.   However ,  i t  di d not  demonst r at e t hat  

t he t i pst er  had any knowl edge of  conceal ed cr i mi nal  act i v i t y.   I  

concl ude t hat  cor r obor at i on of  i nnocent  det ai l s pr ovi ded by t hi s  

                                                 
6 Si mi l ar l y,  an ami ci  ar gued t hat  " a st op and f r i sk shoul d 

be per mi t t ed ' when ( 1)  an anonymous t i p pr ovi des a descr i pt i on 
of  a par t i cul ar  per son at  a par t i cul ar  l ocat i on i l l egal l y 
car r y i ng a conceal ed f i r ear m,  ( 2)  pol i ce pr ompt l y ver i f y t he 
per t i nent  det ai l s of  t he t i p except  t he exi st ence of  t he 
f i r ear m,  and ( 3)  t her e ar e no f act or s t hat  cast  doubt  on t he 
r el i abi l i t y  of  t he t i p.  .  .  . ' "   Fl or i da v.  J. L. ,  529 U. S.  266,  
271 ( 2000) .    
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bar e- bones t i p di d not  pr ovi de t hese of f i cer s wi t h r easonabl e 

suspi c i on,  much l ess pr obabl e cause.    

I V 

¶69 Li ke i t s det er mi nat i on about  pr obabl e cause,  t he 

maj or i t y ' s anal ysi s of  exi gent  c i r cumst ances i s al so 

i ncompat i bl e wi t h cont r ol l i ng l aw.   The maj or i t y  r ecogni zes t hat  

under  Wi sconsi n l aw,  of f i cer s cannot  j ust i f y a war r ant l ess home 

ent r y based on exi gent  c i r cumst ances t hat  t hey cr eat e.   See 

St at e v.  Hughes,  2000 WI  24,  ¶28 n. 7,  233 Wi s.  2d 280,  607 

N. W. 2d 621 ( " I t  i s  al so i mpor t ant  t o not e t hat  t hi s i s not  a 

s i t uat i on i n whi ch t he exi gency was cr eat ed by t he pol i ce 

t hemsel ves,  whi ch woul d gener al l y not  j ust i f y  a war r ant l ess 

sear ch of  a home. " )   However ,  c i t i ng a Second Ci r cui t  opi ni on 

t hat  has been r oundl y cr i t i c i zed, 7 t he maj or i t y det er mi nes t hat  

" when l aw enf or cement  agent s act  i n an ent i r el y l awf ul  manner ,  

t hey do not  i mper mi ssi bl y cr eat e exi gent  c i r cumst ances. "  

Maj or i t y op. ,  ¶32 ( c i t i ng Uni t ed St at es v.  MacDonal d,  916 F. 2d 

766,  771 ( 2d Ci r .  1990) ) .    
                                                 

7 Uni t ed St at es v.  MacDonal d,  916 F. 2d 766 ( 2d Ci r .  1990) .   
I n di ssent ,  Judge Kear se concl uded t hat  " [ w] e shoul d not  endor se 
such cont r i vances by l aw enf or cement  of f i c i al s i n t hei r  ef f or t s 
t o c i r cumvent  t he Four t h Amendment ' s war r ant  r equi r ement . "   I d.  
at  776.   The di ssent ' s anal ysi s was ci t ed and adopt ed i n Uni t ed 
St at es v.  Col es,  437 F. 3d 361 ( 3d Ci r .  2006) .   The Fi f t h Ci r cui t  
and t he Sevent h Ci r cui t  have al so r ej ect ed t he asser t i on t hat  
of f i cer s do not  manuf act ur e exi gent  c i r cumst ances when t hey ar e 
i n a l awf ul  pl ace.    See Uni t ed St at es v.  Ri char d,  994 F. 2d 244 
( 5t h Ci r .  1993) ;  Uni t ed St at es v.  El l i s ,  499 F. 3d 686 ( 7t h Ci r .  
2007) .   See al so Jacquel i ne Br yks,  Exi gent  Ci r cumst ances and 
War r ant l ess Home Ent r i es:   Uni t ed St at es v.  MacDonal d,  57 Br ook.  
L.  Rev.  307,  312 ( 1991)  ( concl udi ng t hat  " t he Second Ci r cui t  
shoul d r evi s i t  t hi s ar ea i n or der  t o shape an exi gent  
c i r cumst ances except i on mor e consi st ent  wi t h t he Four t h 
Amendment . " ) .  
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¶70 The maj or i t y ' s l ogi c appear s t o be as f ol l ows:  We know 

t hat  of f i cer s cannot  benef i t  f r om manuf act ur i ng exi gent  

c i r cumst ances,  t her eby ci r cumvent i ng t he war r ant  r equi r ement .   

However ,  MacDonal d hol ds t hat  of f i cer s do not  manuf act ur e 

exi gent  c i r cumst ances when t hey ar e i n a l awf ul  pl ace.   Gi ven 

t hat  t he of f i cer s wer e execut i ng a l awf ul  knock and t al k,  i t  

must  not  have been t hei r  knock and announcement  t hat  cr eat ed t he 

exi gency.   Maj or i t y op. ,  ¶32.   Ther ef or e,  someone el se must  have 

cr eat ed t he exi gency.   I t  must  have been Robi nson,  who i nvi t ed 

t he pol i ce t o announce t hei r  pr esence by aski ng " Who' s t her e?"  

and who r an f r om t he door  r at her  t han answer i ng i t .   I d.      

¶71 The MacDonal d deci s i on i s not  suppor t ed by t he l aw of  

Wi sconsi n.   See Hughes,  233 Wi s.  2d 280,  ¶28 n. 7.   Fur t her ,  i t  

i s  cont r ar y t o t he case l aw of  t he Sevent h Ci r cui t  and ot her  

j ur i sdi ct i ons.    

¶72 I n a r ecent  dec i s i on,  t he Sevent h Ci r cui t  expl ai ned 

t hat  i t  i s  l awf ul  " f or  t he gover nment  t o knock on t he f r ont  door  

of  [ a]  home and ask t o come i n. "   El l i s ,  499 F. 3d at  692.  

However ,  " once [ t he r esi dent ]  sai d no,  t he gover nment  coul d not  

save i t s case by k i cki ng i n t he s i de door . "   I d.      

¶73 The f act s i n t he El l i s  case ar e ver y s i mi l ar  t o t he 

f act s bef or e t he cour t  t oday.   Ther e,  f i ve Mi l waukee of f i cer s 

deci ded t o per f or m a knock and t al k at  a suspect ed dr ug house.   

When of f i cer s ar r i ved at  t he home,  t hey knew t hat  t he r egi st er ed 

occupant  had t wo pr i or  dr ug convi ct i ons and t hat  an unknown dr ug 

suppl i er  had vi s i t ed t he house a week ear l i er .   I d.  at  690.   
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El l i s answer ed t he door ,  but  he r ef used t o consent  t o t he 

of f i cer s '  war r ant l ess ent r y.   I d.  at  688.  

¶74 Of f i cer  Lopez was i dent i f i ed as t he of f i cer  who was 

st andi ng at  t he s i de of  t he house.   I d.   The f act s r ef l ect  t hat  

what  he hear d was not  mer e movement  i n t he house.  I d.   Rat her ,  

he hear d " a per son r unni ng up and down t he st ai r s. "   I d.   

" Hear i ng [ t he]  movement ,  Of f i cer  Lopez concl uded t hat  t he 

occupant s i n t he home wer e t r y i ng t o dest r oy dr ugs. "   I d.   He 

made t he deci s i on t o br eak down t he door  and ent er  t o pr event  

t he dest r uct i on of  evi dence.   I d.       

¶75 The Sevent h Ci r cui t  hel d t hat ,  under  t hose f act s,  t he 

of f i cer s coul d not  j ust i f y t hei r  war r ant l ess home ent r y based 

upon an exi gency t hat  t hey had cr eat ed by i nf or mi ng t he 

occupant s of  t hei r  pr esence:  

I t  was t he gover nment ' s deci s i on t o i nf or m t he 
occupant s of  t he 40t h St r eet  home t hat  t hey wer e 
t ar get s of  a gover nment  i nvest i gat i on when t he 
gover nment  knocked on t he f r ont  door  and asked f or  
consent  t o come i nt o t he home.   The gover nment  t ook a 
gambl e hopi ng t hat  t he occupant s woul d consent  t o 
t hei r  ent r y or  woul d open t he door  r eveal i ng 
cont r aband i n pl ai n s i ght .   

I d.  at  692.  

¶76 The cour t  expl ai ned t hat  " once El l i s  r ef used t o 

consent ,  t he occupant s knew of  t he gover nment ' s i nvest i gat i on of  

t he home and so t he gover nment  was concer ned t hat  t he occupant s 

mi ght  dest r oy any dr ugs t hat  coul d be i n t he home. "   I d.   I t  

acknowl edged t hat  " [ d] r ugs ar e an easi l y dest r oyabl e f or m of  

evi dence and t her ef or e an of f i cer ' s suspi c i ons may be r ai sed 

when he or  she hear s movement . "   I d.  at  691.   Fur t her ,  
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" [ k] nocki ng on a door  wi l l  r esul t  i n movement  i n any home 

because an occupant  wi l l  move t o t he door  t o see who i s knocki ng 

and possi bl y t o answer  t he door . "   I d.   However ,  t he cour t  

admoni shed,  " i t  was t he gover nment ' s choi ce t o r eveal  i t sel f  t o 

t he home occupant s by engagi ng i n a ' knock and t al k '  

i nvest i gat i on and i t s deci s i on backf i r ed. "   I d.  at  692.  

¶77 " [ T] he pr obl em i n t hi s case, "  i t  expl ai ned,  " i s  t hat  

t he of f i cer s and agent s l acked a war r ant  when t hey appr oached 

t he home and ut i l i zed t act i cs t hat ,  i f  al l owed t o go unchecked,  

woul d el i mi nat e t he Four t h Amendment  war r ant  r equi r ement  f or  a 

home wi t h any connect i on t o dr ugs. "   I d.  at  691.  " I f  we af f i r m 

t he di st r i ct  cour t ' s  deci s i on [ t hat  exi gent  c i r cumst ances wer e 

pr esent ] ,  we have ef f ect i vel y cr eat ed a s i t uat i on i n whi ch t he 

pol i ce have no r eason t o obt ai n a war r ant  when t hey want  t o 

sear ch a home wi t h any t ype of  connect i ons t o dr ugs. "    I d.   

¶78 The Thi r d Ci r cui t  Cour t  of  Appeal s empl oyed a s i mi l ar  

anal ysi s i n Uni t ed St at es v.  Col es,  437 F. 3d 361 ( 3d Ci r .  2006) .   

Ther e,  of f i cer s wer e conduct i ng sur vei l l ance on a mot el  r oom due 

t o suspect ed dr ug act i v i t y.   Af t er  knocki ng on t he door  and 

announci ng t hei r  pr esence,  t hey hear d t he " sounds of  r ust l i ng 

and r unni ng f oot st eps, "  and t hey at t empt ed t o open t he door  

usi ng an el ect r oni c passkey.   I d.  at  364.   Al t hough t he 

of f i cer s '  at t empt  t o open t he door  f ai l ed,  Col es event ual l y 

opened t he door  and per mi t t ed t he of f i cer s t o ent er .    

¶79 I n det er mi ni ng whet her  exi gent  c i r cumst ances wer e 

pr esent ,  t he cour t  emphasi zed t hat  " t he of f i cer s deci ded t o 

ent er  r oom 511 wi t hout  a war r ant . "   I d.  at  370.   " I t  was t hat  
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deci s i on t o conduct  a war r ant l ess ent r y and sear ch of  t he r oom,  

wi t hout  any ur gent  need t o do so,  t hat  i mper mi ssi bl y cr eat ed t he 

ver y exi gency r el i ed upon by t he gover nment  i n t hi s case. "   I d.   

¶80 The Thi r d Ci r cui t  concl uded t hat  t he of f i cer s  coul d 

not  j ust i f y t hei r  ent r y wi t h an exi gency t hat  di d not  exi st  

bef or e of f i cer s deci ded t o al er t  t he occupant s t o t hei r  

pr esence:  

We emphasi ze t hat  t he r ecor d r eveal s no ur gency or  
need f or  t he of f i cer s t o t ake i mmedi at e act i on,  pr i or  
t o t he of f i cer s '  deci s i on t o knock on Col es' s hot el  
r oom door  and demand ent r y.  I t  i s ,  of  cour se,  t r ue 
t hat  once t he of f i cer s knocked on t he door  and 
announced,  " open t he door ,  t hi s  i s t he pol i ce, "  t hey 
hear d sounds i ndi cat i ng t hat  evi dence was bei ng 
dest r oyed.  But  t hat  exi gency di d not  ar i se nat ur al l y 
or  f r om r easonabl e pol i ce i nvest i gat i ve t act i cs.  Qui t e 
t o t he cont r ar y,  t he of f i cer s,  af t er  t hei r  pr et ext ual  
announcement s had f ai l ed t o gai n ent r y t o r oom 511,  
del i ber at el y cr eat ed t he exi gency by knocki ng on t he 
door  t o r oom 511 and demandi ng ent r y.  

I d.  at  371.   

¶81 Li ke t hese ot her  cour t s,  I  concl ude t hat  t he MacDonal d 

anal ysi s,  whi ch has not  been pr evi ousl y adopt ed i n Wi sconsi n,  

does not  adequat el y saf eguar d Four t h Amendment  r i ght s.   Because 

I  concl ude t hat  t he of f i cer s di d not  have pr obabl e cause and any  

exi gency t hat  exi st ed when Robi nson r ef used t o open t he door  was 

cr eat ed by t he pol i ce,  I  det er mi ne t hat  t he exi gent  

c i r cumst ances except i on t o t he war r ant  r equi r ement  does not  

appl y.   The war r ant l ess sear ch of  Robi nson' s  apar t ment  was 

unconst i t ut i onal ,  and t he evi dence sei zed dur i ng t hi s sear ch 

shoul d be suppr essed.   

¶82 For  t he r easons st at ed above,  I  r espect f ul l y di ssent .    
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¶83 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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